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LiUJl 2UJaJl 4jjJJLa 

•« » 



4^L> jlpIj t 1992 flP aJLL^I ^b&l lAA Jjty 

oUUl Jl 0^1 f*rj 03j .2011 f-U U^f 0lT ( o!y ^ j^l 

^rii^LJij ^.jlj^jij CTjjtj Ajujjjij AJUaj^tj ijLL-V'j ^>^V ! 



,2001 



tL^pLis oIp. |>-^AJl ^^t— t^j^l A.R.jaJl iLij Jjuj .2O~06^^v- oj^o (j 




'ljL-"Jl jjiso- ^aJj t ^jtjail L*-^v cijja^^l (j^V 



US' ,<wf«3! Jl ylj J l-^j cS^il ^ A^Jui tjjf aj^- j a^-^l 
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ja pi- Ji\ ^Js- 4jf jjt>j cilM-^ jy^s}\ "^Js- l$JU: 4^dS~ J ji\ j! ^Ju 

V-kJl ^ J*^- (>* -^j' J iUJiJlj tjjJliU 4jy>yri 

a~L*j cJlj l« jl^i^l oIa of tlJlit j L-^ ^ j t o^l jUi^^j ia^L^j 

J>s- j\ cJjjJl jljw^I tSy* c4Jl5Cit JSC j^^l cj\j/\ ^1 

.Lib J-bJl (J-i^ SjI Jj^j 0! 

dAiUt Joy J^lT j^aJI 



2012/8/15 j 
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JjiJ-l c^jj-JaJjf 2Ljju. J 1945 flp .jJj .aj^L^^I LJlif o*>\jj:> 
h'Jol" tJ&y ^Js- 1984 flp J j ^jJjJI V^^t »JJ^- ^* .1976 

.^Lj^^Ij DjJUil *i~JL«i JjaJl ib£*>U jyiity 
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I ^jIp a-lplji f-^'jlj cAJljjJaj jt^-^Jj c^lWl (_£jjI~--lSl jjjUil jiaJ J,| 

j c4jlbi£ oUJ jJ^P ^ jiS'l J,! y caOj-U- oUJj^ ili^*)^ 

O^jlijl ^J-t Aj Jaj Lp*f tAJlki^lj iJL-^lj ^JyiJlj hy^j^iS LgJ^JLl* 
(3 j^-l kj^j t(Theorie der juristischen Argumentation, 1978) 
j^jUH \-X* 'ol^j <(Theorie der Grundrechte, 1986) 

t^jiJl tijUii fj-N A>.JLi gj-Ul (BegrifFund Geltung des Rechts, 1992) 

0! U ^.^Jl Sb^l Jjl£ .JfcUty Jj*r. li^y 01 s-^ jj^ J^" 
J*>b^ j 0 jjUM ^ ^* yfriw i^Lj j| i^Lgi t^U 1 V> yiJi «JlA jl C-~£j 

. j jJUll 
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4jJl) aJL^p ^^Ip li^- ^ aJI ^xi ji b4 L Jsl> li^U- 

.gill j LLJi 

Aj*)C J,l <U_^ij t " 0 L5Ji ^»^_iL»" ^j^fy> (_iJjll JjliJ (j 

t aJIpLLH j\ ^Uj^-^I jJUI j t2jl5CiJl a^p jjJl j jiUJl f jg <J 2-~J jJI 

tU*^-^ jf Uplii! jt ^L^-N^ jykJlj USliJ! a^p^I V"^ 1 
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A^Jt^aj j^-J&LLaj 01JjL*J i^JJJj L,>.JL....~J tAiliii Oljwv^j 1 ^ g ( J5" j~**A± 

lift ( _ r ^.b ijJjll IJU ?(i*>UsNl JLp Uftt. Alb JL^ L5 iw» jJl 0 ^UJl 

^ru <_£jL*-« ^ -^Vji ^y^y. 13^^' v^y^' -'^Ij 'V^jjiil 

^UJl jJLajt L« ^Jl yiJt a jus. Ji. oLJI -^o:. c-A^ ^3 j . (3*5^^1 j j jiliJl 
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Jaj-*>1> Ujllp a^aLx* 2^JLp 3ii tjdjil La ^iSl JL* Li 

i2jiki£ SjdS" oLi y J y- jJ-Aj cJ'^^Ij j jJliJl Si^UJl J JjbM jb 
j jjiil-b ^jJi ylH jL I yyc (jf ^xJuil jl j Si (_/LaJ' J-^ Of J 

j fill N jt^l d-^ c^UJl <j A^jjail jiL" ^ L*li ^-T ^_j3 ^ cLfLP 
^^xj ^ f^ax i .J _ / ^Jt j jj-^ ./^'j V (J Jj-^ «A>-I_pl <<j^*-^ (*-f*A«J 

C^j^jL* (jr*"^*" t^Si (j^*^' 't/^ -^Vji ^^'j 

^ j^fij jl (jSo: <Gl £-*2i> L» ^ .^jL>^ L5 ^^ > - -^W'ji j^^^J 
l£ .iJbr 4iixsi c L5 ^>^ -^'W'ji ci^-^j j_^Li]l jl :Ai5liJ! v^y*^ 

jj-L tij^Sfij j_^Li]l ^ Ajjj^aJl 2i^Ujl J ^ JjbLl Ob wL^jj 

cliLi I ^1 iJb- ^Js- J5* oL^s oJla ijA^xij 015^ li j ij^S" oL> y 

(j <_~p o-iS' : ji^J ji Jli JLaJ cJuJl?tJ^ 4j>r j ^^Lp jja^jl AjLJjsjj tjjK:ll 
jJp j y 1 -^^ Jj^ 1 y 1 '(H^J j^b^J (^i^y (jJ^ Oj-iiLdl 
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c^t ji^iU 11a ^Js- jikijj Cjv;— axil 11* cJ- bpr jJ-i ^-S/l <j jl jaJI 

^yi^ui^j a ^ til ^xdjj jj}^* (j* *J^J S~*l JJ^* Cf* " a J^ tjL^iJNI 
2Ls^y jl J,l ^^j^Jj .aiyLdl aJ^ULSI JS-\ yd\ iS 'J^* <3_^^l 

wU-ljiJb (jbuj L»_i ji J,jjLii! ^l)aJb (jJbcj b» f.lj— tt_J>l^il j£> 5-gJ>r jJ Liij 

jLcj b»_i f.lj-^ SjljjJl elpl j£, jl Jb N <bb 2jlJUtJ\ lj>xs>~ i^-AAi 

J^jblSl j>UaJb jbo LkJ jl JyLil ^'Ualll j^l jl a.iyldi AJ^Jbajl aApbsJb 
Lr J Sjl^jJl Sip! (Jg^W? jl £->,J«3 J^A ^ g^ 1 Q>y^ -J^ 

^il CjL^ yiJl s-UoVI 11a obj^j .,j^*b (3_^li (*Uki 5J ^Jbijt ^>-bJl 

\-J&k* 2J jiil sift obj'l J,| J^aJ UbW- ob^b f-JLjj jbU^I 11a j i^j" jl 

CUSlT U; Jh dill 
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dpi ji]l> jIjCj L-i N jl a*J-I « -U «Ji-!jil J jL^j (JJiil jLo UJ 1*1 j 

i_aSI J-* «»J>-!jit L yPj)CU~J 62 jiJkl Aj jjlill 

>J1 ^ d»->^l 

A^~L~« ji-frjlj OjJ^ ^J~^J^ iA^L~« jl 4j(Jji Ajf ^Ip 4il Ja\ Ajjlj jj> AJI 

hu jij SjjjJJl a*jjJUI iJL~J! IJla j lib jf Jai\ l-U L^*JL« ^Jl 

aJ^I yL£Jdl ^jj^j a^^JI 2j(jj JUlj o ^jLiilj AiiJl ji j aJpUJI a*j jij ^- jjl 

Ja^-^j f (P ro contra) Lg_aJli4 t»j LaOjJj L» jL l^a jtS\ 

^-■■■p cS-^j ^L^JI J jJs Jlp uiJjil gjAil s- 1 y> j c^JljJUl a 1a 
^UaJb jlco \j> Wj .Jj^l aIa^JJ ^U^l *jLp j j^J ^^lks^« ^Jb^-I 
^Jt ^1 ^JbJl 4P ^Jlp j^slsu %\ i<*&» jj ^3 jj\Ji}\ ^UaJl ^cfLj 
Aj>r jIj ^ g.a.7 ji j^j: ajLxJt aOAj .jL^^l A^-j I^jU- 0j5^j L«Jj^ 

.sj^I J=>»J-a jjaif t^.jSl U jj-j^iJl jf- 1X3 Jlp ^>U5")0 (1) 
Begriff und Geltung des Rechts - Prof. Dr. Robert Alexy - Dr. C. Salek 13 



j A^L-f oApli c£ (3 ^jLaJi ^UaJl jL ^U-iNi J y£ .f*^ 

AjuLl^ J-iaj (3^Lill ^»UijJl jL J yci ^jJsl y L»t j .JlpIjISI aJLA (j^lJt 

* f * 

Ijj-T ijj* <^IT b i O* 3 ^ 
Jl ^vJL rJbJ Jl ^ijj N (J^aJl J^jai jf J! ,yaii4 J Oi~si> jyU 

iiUl j N j^f jiUaJl j jjUjb ia-j"^ j^UJl jL J jiis aJjJJ 2j*J~i L»f j 

^Jl :Ukdl Jb4 J (j\ .(open texture) l>- yiil Aijidb ljr »-~j t» Jb£ <J ^ 

open) £- yJu» s-b OjU J^i ' (s5 *-^j ^>y^ t^Lgj^-^^ L^J 

2J«J y*s- l^°*f ^ .<jjo3" diii t_-iL^lj jJjl* s-Uj ( _ r J jjjliJli c (texture 

(2j- jiiii SiJaAl Jl4 j US' li j .^UU cjNU-I ,j^ju j L» <j, jjli ^j^aJ <j ^Ja-d 
£ jsill Jl^l j jf ^Uit Jlxi k^-^J j yllil jja jJt j ^JliJl jS/ j 

Jlkj 4^-jl>. jf aJ y\i jj, j^U^ Jl ^Li^^U l^J j^Liil o^/U-l j est 
IJla ^ (JjJ^JI j cc5-5\-Al j <5 yd\ V*^' ^j^I ^-.L-U . j 

o*>b o j c3*>U^I C ^ L| -^^"jNt Jl <^>Jl JjiUJl 

Joju j^^j jjkJl ^ jit Jj- JiS/t ^ jyi (JjJU ^Ijij jL s.ly^NI 
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Lpbil 01 j ^ jf j^iC lij&j t^yws jJt 0 jJbaJl (Jlp -Liwo cS-ibll j^i Ob 
t^bkJt lJu& tj^r 0 jSC" <_£l ^UiJl ^ i^L-f ^Lp ^ i.\ w= ^M 3 j 

b^p Ubi Oj^o b$J jSCdil o^bU J ^baJl ji y 01 ^ J^S'ij 0 jJliii 

bLls 0 _«Jbljl j _t~j»0 ££.>bil O^j .^yw^l t-Jfc-Ldi bLla <J ^£ 

.(J*>L*-f L^fj 0 jJliil 0^ i<*^~ -^ji Ji J ^ V"*^ AsrJ-lj JUbj ."aS%^\ 

j . J j^ai sj*^ <_iJjlt <u^~i Jij 0 jJliil 0L JjLuj i^Jbtil ^bJl 

Ob^-Jl f y$iu> Ob j-JJ 5jib>J.I p-Jblill ^y^>y c-^ J jSH 

A^i-b- 1 ^^Ip 0 jjLSil (Jlill Ob^~Jl ^ yS-^j b£ yblSl Ob^Jl ^ (^baj^-^'l 
.sJlJjJlj AJ5LiJt a^p^JuJIj ^pU^-^I jJbdl ijj^jliil 4^Jiail ^LjJI 

J jJliil OU^^Li Aii^xl! p_JbUil ^jLJ O^U- yu" jli)! J^aiJi jj 
JLpl^ai) v^Jb jf JS^ J^bail ^Uidi 5^-Jb <.Sj- t^tA^-^lj ^U^^tj 
aJLpbajb ( _ s ^— j b. Oj4 ^bJt IJla j^-^Ij cJbtJl J^aiJl jj .aiyid! 
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.2L^ ^Lw-L-^l SApU]( j 4jjL*11 ^L-^l oJLp-LSJI j aJJl>cJI oJlpUJI 

jjjLill u^iyixJ ^1^51 J5^i ^-IjjJl ^\sj ^JJai g\ >J\ i_-jUI L»! j 

ON j .aJI-JjlSIj ^Uj^-^! jjjUJIj AJSCjJl ILPj-iJl y^S- ^Uaj J^-io Jajji 

2JjjlS 4_?rb<J SJ^- 4 SJblj tjW>J ^^-^-^P ^ J^"^->. ^ujjLjbij! 2J jj 

.U jiiii JS 

# * * 
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l_> ^iJ aJJl. -LgJrl <_£JL» jw" AJlL^I AJ jJliil oUUJa-^ai! ^ y jf 

iljil jj^uu 3iU=>l (^jjj^aJ! jjj Ajf i^Jbr j Juii iJlfc ^JLp j^cJu ji j 

aJUsj jf 5J jjli cJlS" s.1 j*- oJjii U ^Jl aJ jjliit ^lnJi 

2Lo-^ ajLib OiJjll j^P l^J^J i^-^^ e/ 2 -^' _/* ^^P ^^i^- A_J^U~I 

V ^UJl it jil Jl c^irj . JU-I (***) jt (**) Cf^A } (*) 

^aJI aJjLL* ^ A^SlI ^UAJl Jill ^jUJl d ^L-Ly^l_j 

.aJl^^I a^L ^1 Jlp 5 ^L. ^y&y j fty AiJUl j aLU*. ^ jA\ 

jjp iJiJjil -L^Jui^l (jJJl jjJL^Ij ajLJLLSI j.LJp jjiS' 01S" Li j 

Xi j*j> ,J v*l ^ diii <3 Li U4jU" LJy ijiUJl J 0^3 LaJl a^LJi f^sA 

J,l jsJLll IJjs ildp^ 1 cjutj Jij .jjJlii! ^ j^jL« J j>- ^ULU ^jlJl j_^ki!l 

C-ji^l l« 'ji^J ' V^J yjjlj AJli^ij AjjJ5j^!l AjJJb A^v£>j A~<Jp j* 

Cjv^^ijl j jjLiii 5jLJi «.LJLp oliJj^ (j Sis aJL^I LajiUa-« ^ oL« jLiil 
^JUI ol^^lj ^j^Jl ^ oUJjJ>I <.Liu-^ ojJt 

.A3 jj AjjS^JjlJl obuj jib 
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.i^pr^Jl Ji o^tii 5Jdjb ofiJjil lift 01 ^j&L 

j4*J! lift J jti. Li «u* J*£ 01 J^-j Ail I jL-t '(jy^ 1 ^ 
IJla 01 ^^ij j t4xi^*>lij 0 jJLSJl f.LJ-c- ob Jaj (j f.Uai^-'VI j ti-^JJ ljib>-j 
jtjj 01 jLvl Aillj .<ui (j^jcJlj j»Jj»Jt I-La |« g a i o ^ ^ J^i*^ 
jJuj lili j-^aJ _jl JiJ t^L ^jIp J^Si V 01 jC ^So"! £5 jLill J- 4 I— ^i- 4 . A; ^jjJl 
.J^ jjl 4_«juj <_--jf aJI j J^jI aJLc aJb- j J,Uj Ail JloJxJli 



J^JLJl Joy J^lT 2001/12/24 j Jjf 



Begriff und Geltung des Rechts - Prof. Dr. Robert Alexy - Dr. C. Salek 18 



1 < a ill SJISLiwa 

♦ 

Das Problem des Rechtspositivismus 
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Die Grundpositionen 




iU)l 



0! 



Die (J%>-^\j dj^Jai\ Cv. JUaij^i y ^ylxJ S-jws^JI dl^fe.-jl JSCs 

Ju^ ot tw~£. jjj.UJ) » jL LS P-t r y^' f/l^ennungsthese 



8. 



«t_>j /<Jl Perikles -~l£>jJ Alkibiades ^JL*-^ Jlj- ^Jo 01 ±£s. Jliil J-~- ^ (1) 
01 [t^J* <— -£ U uv^ 1 ji' (J 1 *' J" Ji) J- J^ 1 — '- :Xenonphon 0U_o j 
p?; fjJl p^jii Uiio *it oTjii ^ (16 ^ : 1917 Xenophon jij^.j) J^i 



Begriff und Geltung des Rechts - Prof. Dr. Robert Alexy - Dr. C. Salek 



21 



-^Ji" ^uU* j^^Jl iL^^I { (S^Ly* }j) wL-^- JJlS 

Das Element der Ordnungsgemaessen ^l^JJl \s- y^s- iU* .kai 
aJpUJ! jl ^Lbr'il jobJl j oder der autoritativen Gesetztheit* 
t_~AJuJJ 5:>Jocdl JlSCiSl jij Das Element der sozialen Wirksamkeit ** 



■JUpI ^Ij t^jj^Ul! ii» SLo- jt- lis ^>U^j .201 ^ I960 Kelsen t> J5' (2> 

.^jL^JI lift Jail 

ji jl J>s. "autoritative" j "Ordnungsgemaesse" c5j>jtj" l)I (3) 

.(A-JUJI aJU^I Jlp UiLU- l4«ik« Lojjl jyJl LsjLaJJ ji^ i-iU-l) 

ij-. J jiJl j enactment Sj JjLi" ^Jl j aJLLS 1 ! Gesetztheit a^JlT 01 LjIj * 

jj V "01 (■ ixiU t"oi^j jl s >* ; M jJ-l ^ L»">Ls- iJ^LiJl iLs- ^fJJL; Confecation 
sJaLJl UjjJ^ :U* ^^Jj jj ^,,^-.g- Jl j> o5LiJl 2^>-UJl ^ Uj jZ3 L* Sj^li jL^N 
^ Lao jj LajLipI Lij-b N Li j^j i_3 N _>-"^ W^'W'ij l/* ^-a^vil jJuiJl 
Jj<J j tiJ^J J—J jl Li J 15 £-waj jf O^"- ^" ^! ilr - J*"'-/") ^ r 

j4i iJLiu" ^TS 1 ! Jijall Ul '(jJ'W 1 ) r^^ 1 dr* J 1 " ^JJ-^ j* J Jail JfJ 

jl j^X. sJiPUil j£jj .(2l*^I u JL< jl ^LJi ^-JL^I jl c_oi^Jl ^-i^) jU.jJl jP UjjJl^j 

^ U 5-U-L5 ^LaJ j^iiil o"^b>- Ji' (J j .<ui Js Jaj^ Li jjLs <.Xa£- »I^jI Js i^^aj 

I £->j^ L^xjaj -Uai 5j^. ajal— 
jl iL^pLJI uLI cJLf ^51 Ji j UJi^c- Lc-Ui>rl 5jLii jl a JjV 3J jj'UJI oJLpUJI j jSo 
Ul ^oi jj Jl j.">.,..7 jl jSo: ijJ jJLSJl JLtljii) ^Ui>r^l jjjLdli ".L^pLjI ^as- Jis- v_iUj 

« ... <Sj jiJl j> i_j ^JJ jl L^i.5. t>U jl L^sil y 2 jk jl aJ"^^! 3^>-IjJ| Lf^wa. ^Lui'^Li 
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U. Jali i-b^j 0 jJli L« illli Iw jj^^jJt ji-U ji>cj Lo-^j .U^jl^*! 

^ # j* ^ 

4j ^>_^ jl Lo-g^ <_j"J J (^^^ J C*^ L«j jjSoj (j^-i LC. C^pLgJ^-^l 

^£ OjjUJl j» y^AA oL ^^-iij" yiil oXs^ .Die Verbindungsthese j^Jliilj 

^ JL>-I ^ 4jLi <jj ^?Lp <G j^i* j C-?^ 01 

2jSLiJ! A^Pj-iJl <_£ ^^2lP j^llJl ^g-i* £ ji4 LS *^j*>l!l L^J- 4 

j»_^_<L» jL y& Oil j^-JaJl jf (jv^jt^jtAJl jj: <^ JJli .^Uj^^I j 

ol^j-laJl ej^lx^-lj olj^iii! ^Ur jls ^iljjl jj . 4_J*>V^-I j^-Lp ^iljJl ^ 



.98-33 ,1976 ^ .Ott oji Ojli (4) 
.96 ^ ,1991 ^ t Dreier jAjS OjU (5) 
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^1 Lai) I 

Die praktische Bedeutung des Streits um den 
Rechtspositivismus 

j 4J ^axi j jJliJl J L> -b- J,} ^w^j jj-^" j J^" . 0 jJLSJl 

4jjjX~jjJi 4^5o>t_*JJ ^jJJ^ J^>- ^-i^Xi .2j>tJLa il^JU^ ^<y?j J (3_?^ 

:UUl j lol^l 

(Gesetzliches Unrecht 3 jJLSJl 

j ^UJ) ^aJl j^pr 2dSLi^ -1968 ^UJ j 1 J -J j^ 1 j 1 ^ J 

11 ^">U! ^ oUJl Silili 4 (Gesetzliches Unrecht jjJUJt (JUaJl) 
cJlT 1941 /ll / 25 S^Uii! (JLillVl ^jj^js-V 1 ) & J*^ 0 

l Js> jlS"j *.2 r JliS'l ^jo^ui-l aJ uL-N y-^l oL*y- 
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jU> ^^^i OlS' lit UJ ablll aiA LLi? jl 2uil^^! ajjji^-jlSI a^JxjsM 
a^lij AJlill aJ.UJl >_->^~! J-i (^b^z-^l) J,l ^JlSl ^i_^Jt i/ 4 ^ 

JLp j~kJl *_^>rl jJt j ^JliJL; jLo OlT 0-^) oll^l j 

U _^Jl jlT bl U_i j^" jf ~<SJ^\ ^Ip- jlS' Jii cAJli j -Up Oj^il 

. wUj UJ a j>^> t-jyu ji j ^x^l 1942 j«Lp j IJla _^Jl j 

.<^l^l jji^oJl ^ AJliJl 5 yLiil 116 ebUJ U> v^L-i 

§ 2 der 11 Verordnung zum «jlJU jail O^UJU 11 ^ij i^Ul ^ iJliil ajlil * 
liJllty 1~~jJt\ iSij^\ Xkiu :Ju U JLp 1941/11/25 ~jjlJ Reichesbuergergesetz 
.(^■i -Uj j S^OUl sJla aJU J^jJl Jllp ajbxil <n^UI lil t^-u'^Ul eJU J^jJl J j*S. -1 

olil 0151. S^S/I :>%Jl J Us-M j^l lit t^ty jJ-Jl Jl obdl S^l Jliil Jj9b j:. -2 

Ein Jude verliert die deutsche Staatsangehoerigkeit 

A) wenn beim Inkrafttreten der Verordnung seinen gewoehnlichen Aufenthalt im 
Ausland hat, mit dem Inkrafttreten der Verordnung; 

B) wenn er seinen gewoehnlichen Aufenthalt spaeter im Ausland nimnit, mit der 
Verlegung des gewoehnlichen Aufenthaltes im Ausland (RGBI.I, S. 722) 
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£^-iAl jl c^JLil jj^adli c^iull u> j^aJ aJlJmJl jyLlSl ^" 

aJLap Jl ilOJjl tils' j-U" ^IjN liij ^ J£" ^J^j jl ^k^-o c5j_j^jJ1 

4^5s^-l cjljly 4Pj^£) Uaj^ oyUr- Oyl^i jl jj^U. (t_£j^ 
4^^! -Ui .(232 ^ 3 r- BVerfGE SpUNI kjy^Jdl 

^yJl flkdJ 4J yliii ^j^uJl plio-t x>_ Jr SJlSOt LUJl AjiU^I ajjjI^jJI 

L_i 2tJjjLaJl La jL"L j| y^l jl LgJL»)aj Ju^j ^jjl ^sUi! jl jU= 
AjjjX-jJl Cj\j\Js ji-l jl NJb JJsUL; 4ar ^J 

aJu* Sj^Jdl WMSli .(198 ^ 6 r- j 119 ^ 3 r BVerfGE U*JI 
jwJ jt L-jjs tJUaj N iJb- aJlJuJJ little cJiL Oij tv^L-NI L^^Lil 

2LJ ^JUil J jjJujlII BGH SjiUNl cjIjI j j jli) L$~-L-f ja 1* jj^> 

Rechtssprechung zum (J ^j^jc1I jUaS — sJuJuM ^p^w-^l 
Wiedergutmachungsrecht, RzW: Beil. Zur Neuen Jur. 
iiyJl - 2yiUVI U&M oljl 563 ^ 1962 Wochenschrift 
.(93 ^ 26 ^ j 354 ^ 16 £ j 342 ^ 10 £ j 44 ^ 9 ^ BGHZ 
J^jJt Ajf jL^-Ij iLiJl c~ r ^S'l -li fij^jAl ^T}l!l jl ,*X~xli c^"' 

p-f^>r ^ Ijii ^uJrl £jA \y J- jJl (_/2J(J jl jl Jl (j^JtJ L^J>r jX. 
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<t ^*~ki! c_~aJl1I jUaJ^ 4jJuL£^ 4*J-I Ul c^jws j ^ 4jJLLsj 4^rj>- a-i* 
jjS' Jill jlji J 3btJ-l a-L* cJl5" tal UJ JjL«Jl jjjj Lft j 

jt UjjJii* j jit <L^ljJl "a^SJ^\ <j cJIS c^ii! JJl*^' Oli' Jj* c^jjj^s 



106 ^ ,23 ,BVerfGE JLpUVI Sjj^jJI JuSUl oljl J ( 1) 
:^ L. Jj> jjUl Art. 3 GG jliS/l ^jJI ^ *>JliJl bli! ^ * 
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jiDl ^A^iHs aJU^. ^^So: jlT til L.J> £*~J jl 2L~.L*ty 

£-«-~o ^^Ssj ji bl — wUjjy; ^IjaJl \ Jje> jJL- Jjy ( i UaJl ^IjiJi (jyl jJii laij 1 ji 

gJl IJ\M Js\ jiil cJl^ lit J^iSl JLp U>. - 0 ^iUU ^* ^! yS/L 

JiilU Lf^»: lJL»j ".J <o j£l ,j^Ji ^1 jUj 01 ^ j . . .« 

(1) Alle Menschen sind vor dem Gesetz gleich. 

(2) Maenner und Frauen sind gleichberechtigt. Der Staat foerdert die tatsaechliche 
Durchsetzung der Gleichberechtigung von Frauen und Maennern und wirkt auf die 
Beseitigung bestehender Nachteile hin. 

(3) Niemand darf wegen seines Geschlechtes, seiner Abstammung, seiner Rasse, seiner 
Sprache, seiner Heimat und Herkunft, seines Glaubens, seiner religioesen oder 
politischen Anschauungen benachteiligt oder bevorzugt werden. Niemand darf wegen 
seiner Behinderung benachteiligt werden. 

j !j\ 1968 J jX^ Ji <u!l jUuil j! Ji\ Of Jl jc£Jl LSj^l >j cJLi 01 ^ 
.Ua^ Uj 174 ^ t 2 ^ t BGHSt yi^Ll HjyJl - ajUSil U*Jl ^U^l lui^M jl j jjtj ( 1) 
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(Rechtsfortbildung 0 jJlSSl J-*&) 



Ja*^J) Li^LiJ* o^Jl *JJL£ U (v^J-l jtji y> tjli5l ji^l 

jjJLj t 1973 fUJ (j^j^tsfortbildung 

> j! ^ty ^ u<AiUL^ ^Jp-^Lj^ V ^^pj jJUJl ^ 253 

1958 ^Lp jjui caJ ^LaJlfs^pljajf ilA XJdj ^ 

^ ^j^-j 2i|^Ugj tjj*" ^ '^j-t L$-H JJ^" 

\jj G^J^L^j^Ji Oljjl «U Silkfa fc^>UU jj_^iJ! 




ft Li) A-Jli^l olTjlil UJl yup djjj ^ L n^tAJ o^L^I 

ja 253 will ^ (i!>U .ALLill 4 Jla ^ ^ U ^£^4^*1) jly^Vl 



(1) Wegen eines Schadens, der nicht Vermoegensschaden ist, kann Entschaedigung in 
Geld nur in den durch das Gesetz bestimmten Faellen gefordert werden. 



Begriff und Geltung des Rechts - Prof. Dr. Robert Alexy - Dr. C. Salek 29 



olkUl J^a* Ijl^ J ^L-^i »-J^ J ^ yUJlj (j^UU (_$JLiixil isLJjNl Of 
j» 20 5 j 111 y AiJliJl S ^iJl j axpLvs oJ~~4 ajj^aJI V .r^ ^ j 



j jj-l OUSM ^Jr -4 .j^-OJ U> j^UJl SjjUdl aU-JI j oc.yJl *kUlj 

oJL* j J** <-5 >^"' J" 1 -* J lii * -J 5 *^ U_Lp if UaJl lift ^Jlj! .UjLp ^^Ip jjrf-L JS" 

(1) Die Bundesrepublik Deutschland ist ein demokratischer und sozialer Bundesstaat. 

(2) Alle Staatsgewalt geht vom Volke aus. Sie wird vom Volke in Wahlen und 
Abstimmungen und durch besondere Organe der Gesetzgebung, der vollziehenden 
Gewalt und der Rechtsprechung ausgeuebt. 

(3) Die Gesetzgebung ist an die verfassungsmssaege Ordnung, die vollziehende Gewalt 
und die Rechtsprechung sind an Gesetz und Recht gebunden. 

(4) Gegen jeden, der es unternimmt, diese Ordnung zu beseitigen, haben alle Deutschen 
das Recht zum Widerstand, wenn andere Abhilfe nicht moeglich ist. 
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LJb ^-J ^5nJ j c^U- J^-io ULp jUjUaxi jjJUi! jl l5 Ip apL^I 

^ jiTt jJl Ji> J Lijj of j^So: cSj jjJl oUaJL. JJ ^ apj^ jil ^Jl jJJi j 
^UaUl ^Ipj aL^c. vj^ 1 0_^UJl Jp JjUII j yjij ULp US' 

j tS^so" jf aJjJJ J*jJu OlTj .jli^l ^Jdl j ^JUSl ^ 253 Sail! 

^yj^iJl ^Ip a^p j-s^ Ajli jJl (Ji^r^! J j>- ApLs^l Aj j jX~> JlSl a^J>CsM j! js 

j^UJl ^ 253 SjIII oJlT lil UJ dOO Sail! y Jj^l S^iiJU UJs AJ^liJl 

cjIjI y»Jl J .UJOu L. j 286 ^ t34 ^ BVerfGE SjjI^I k.^jJl 5^il oljl y ap^ (1) 

cUJOu Uj 396 ^ 38 ^ t81 ^ t37 ^ t U-U, Uj 278 ^ c35 ^ BVerfGE iij^jjl 
t 82 ^ j Uju, Uj 362 ^ c71 ^ Uj 190 ^ t 65 ^ t U-u, Uj 318 ^ t 49 ^ 

.UJj«j Uj 11 ^y> 

d986 ^ tMueller J r L^j Ojli j t 255 ^ 1982 ^ t Koch/Ruessmann Jbr-jj / ^ (2) 
j£c a-Lp j tUJLfli« bj^j J jbi jli^l /jjdl j ^liil 253 Salil .UJOu U j 69 ^ 
«... .tUJuL* JjL^ j 1 ^' 1 l)_^U1i ^ 253 Sjlil ^/s-^J 
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20 a-illl Ai][ii\ I jkiW <J S^jljJl "jJ-lj jjJUJi" ajL*U ^yw^jJl jy—^l 
Ai*>^l JojJ- JLi-T ^Ipj ;3^r ^ c^^V 1 j_^-jJ! ^ 

Cr* j^aJl ^ 100 Sill! Jj^l 3 >iJlj 20 Silil ^ *sJliJl S jAa)\ 

(j\ Ja ii J j^t JjJl tu_$j ^lai! IJLa j j .^c^^a jy-oL" jlS" \h\ uj ^pr 
SLiiUJl S^iiJl o^jljJi "(J^-lj OjJUJl" ojL*1S jji- j^-^I 

.V jf l>^>^ 20 SaUil ^ 



siljl jJJi U-UP ti^p^ijll <jL* ^1 Jj^iiJ LUJl 4jj_^jJl 2^Soii (.l.hii LaJs «... 

>lUar lili .(220 ^ t 64 ^ <WWl ipU^ ^.jj^ 1 }) ^ 

a jlili Lgi ^ t--^ jJlH 0 yUJl ^ 253 SjUlI V (»Jtp jyj of ojJI ^Ur^iJ ^C! 

.Li ^^aJl J ^k^> <Lap ( _^Lp <_JjcJ! »i iJL* j 

L. o jj^l lil :Jj U JLp yjil^l gjLl^l jjx-jJI ^ 100 S^lLl JjS'I 5 >iJI 

Lajl ^JJi -g^V 1 jy—^ <i r^ 1 W^ 1 ijJ^'V 1 ^.j^^ 1 

Aj^^I ju i_js*>l^VI jl jJl OjJlS JJ ^ (j^ll j_^jJl <jy4 yi\ L.J^P 

(1) Haelt ein Gericht ein Gesetz, auf dessen Gueltigkeit es bei der Entscheidung 
ankommt, fuer verfassungswidrig, so ist das Verfahren auszusetzen und, wenn es sich um 
die Verletzung der Verfassung eines Landes handelt, die Entscheidung des fuer 
Verfassungsstreitigkeiten zustaendigen Gerichtes des Landes, wenn es sich um die 
Verletzung dieses Grundgesetzes handelt, die Entscheidung des 
Bundesverfassungsgerichtes einzuholen. Dies gilt auch, wenn es sich um die Verletzung 
dieses Grundgesetzes durch Landesrecht oder um die Unvereinbarkeit eines 
Landesgesetzes mit einem Bundesgesetze handelt. 
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■y 100 Silit ^ JjN/l o^aaU U>j jLl^l 3jpU!I ^UiJl J 4^1p Ojj-^j 4j 

OrljJ J^LSJl Jjki jJUdl pXJ-l 0i .jU^I (Ji^l 

j jl~> jj! 100 <olU ^ J a _ / £iJi j LjJlp ^ j^di jJliJl ^ j^aJi ^Js- 
flSUS/l JL4 L$v*f Li aj L*Ji dii: 01 dUi ja .g^L^I jliS/l 

jSLiu^ aJL>- y yJj .IgJ ii jSLiw« 3jL>- j j c^jJliii l y^\ J jjail 4jsJLsJ>1 
Apt y to jL" 01 cyi '-5-^ <-^)aJ 0 _yLi!l OLT b! L$J 

OjiliJlj jJ-l :>A£ c^JUli .jJi ^^Lp ls^i> Jl (jjJUil tl~^Jl 

* 1 * 

j^Liii c-^bM J aJI Jji Of ( 'ls^ >^ y t>~i L$dJl <^f 

.0 jJliJl 4^rU-t Alp a^A£ ^ U-Up Jjl«Jl ^ ^ 
oLu ^tJU J,^ :> jij V jf Jjbtil ^ j^g-al 4iix>J.I C->\ jy^JcS\ 01 

.:> jij _^f Iaa j 
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Der BegrifFdes Rechts 
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Hauptelemente 

t_~v-Uit ydl jf ^>^1 iju yd I yb I* 4 j^l ^yaj ^JiSl JI_^Jl 
^Lp 2u^J a jLipI j ^aj jl JlyJl IJlA jP 2jU-^1 Ojy Jj V . 0 jJLali 
Die Ordnungsgemaesse Gesetztheit aJ^jJI \s*y^S\ \l~J^J\ 
Die aJIJjJI j Die soziale Wirksamkeit aJLpUJ! jl ^Ui*-*^! 
V 6 ^ 1 «— — o- diiij tjyliU Uli jt-J^LL* Li~~- aJs-j .Richtichgkeit 

<j \A of Ojjjj N (jjiili .yfJUl AiJLJl ^LjJI j£j L$Jy jJI 
^yt^JaJl j jjUJl ^ J^-*-* ^ y~i ^-bdl ^^Ip JaJii j ^ yuj 4jplij| j 2_iSLiJl 4_^p ^^Jl 
USLiJl yjl (j ^2jjJ v*^ 1 ^-Ul l»\ .( ( _ s Ji J Jt) ^^^akdl jt (^j^pUl) 

*Jlo*Jt jLxpI ^ j yv ^4 j cU 6 ^^ j! aJpUJIj 2_i5CaJi ^p j-iJlj 

(j L jy^Jj ^ j ygiP 0 ylayj^ ^jv**^ Jl 01 ^i*>dl ^-ww^il I 
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jj .2uUiJ Aih^. JliCiU aJlp-LaJ! j ^JSldJl JLp^-iJl aS*>UJI :>-L4 

^UL) LLb>d! JlSCiSH Jlp JL.Ip 5 JiJ pLSJl ^ U Ju V f Jb 
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Positivistische RechtsbegrifFe 



Primaer wirksamkeitsorientierte RechtsbegrifFe aJpUJI j! ^L^^l 
Primaer aJxJJI a^p jjJl j-^jJ aj jJ jSH ^^JajJ SJljJl apj^Ij 
V*^ ^ jJ jS/i 4jW*j ^ j .setzungsorientierte Rechtsbegriffe 

jf -d>l jl (j jw»jJI OjjliJl y> Jj^Ij OjJli ^LL Jyjl Jl O^jui t^U^I y» iJb-lj iJ jii- ^li 
y> oOs-j 0 jJlaJl li* 0? Jl j^i-Jl* S-*-*0 J i^*** ^' ^ <J* i£ j^i ^ u^y^ 1 

j^i 0 jiC, jl Uij jJlS' jj* U \l iiyw ^sCr. t<ui_yw ^Sxj: ^jjl j jJUJl 

( 2 yr y j^f" 

,<_J yd! — IJLSC* L*l J Jj ii^uvaji-\ oJLa ^^Lp %<i (_£ ji^ 
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Primaer wirksamkeitsorientierte RechtsbegrifFe 

L. j£\ a-U jjJUJt ^_^jL. JuJi^ Jup ^U^^S _y*AJ Sj^Jj^I suUfiL^l 0! 
Jy, cLlJ JkJ UJ (J yH .SLpLkisr-^tj A^jJIjJl 2JjjUi! oLi^iaJl ayb (j 

hj»\3al\ cIjUpVI j (Aeusserer Aspekt ^UlJiJi »-JU-1) ^ 
^ Laj .jjJUJl fUaJU jf *J_^UJl SJ^liii (Innerer Aspekt g^-jUM s-^ 1 ) 

(1) .o!jLipNI 8JU* 

Jj^I cJUail 
Aeussrer Aspekt 

(La-Uj 73 0 ^ : 1958 tRoss ^jj) ib-SlI -Up (1) 

11* ^ SJlJ ^}Us">U) .(^waJl vJUrl £» i^yUiJl v^ 1 ) ^.yUiJlj :u~JaJl otjLa^l 
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^ Ojj^. ^Lc Sli^l .^p'Ljsr^i (JjjLiSl ^gjLdJ A^^jjJl ^^111 

<Ju yJj Max Weber jvJ ^-A* ibu-Nt iJy :>jj; oU-Y |JJ> Uij j^jliJl 
^jS^ ibu-ty .Theodor Geiger j>^)£ jjaj-J 

4j 2lw-Lll CjU j-^JI AjUj:. wbJL^Jl jl 4jLpI ^ ^^JLp jLpr^t J tip I* jl Lj jijw jlS" 

jJ*>j?t j£> I* L^v^"^^ j' ^ > J* ^ 01 ( _5^' JJ->_?S-> <^ij^ 

f 

jl is^io l^fT jjadi ^L^^l ^Ujd , >U iLpUist'VI oLJ-I ^liii ys> i^^pj 

".(_£jl£j>-l J^-^i Olwbjil (j.Jfl) ^o-sili 2*yslv- «J^>ri ^ (_^o-^: ^UaJ^ 1"^-* 

c^AJlj 0 jJUii v*^ 1 ^ ©L4^J ISJ* a^'Ull 01 

J Uaj! bj*-j-« (^jUU i_JbM) *J y>ljii( cjIjLzp^ JLp (^L-f J£*1j 

jj^iJl jLdlj t (jUpjjJi) JujJI ^JIjJUI t_~»Ju> j <^,U4j jyliil jJlp Jl*t 
c^jJl Oliver Wendell Holmes y> J-UJ yL) jl iL^^I 

(JLiJ jiSl cSAJ ^U^l J_yUJl f^jiil 01 .17 ^ tl976 ^ t Weber (1) 

93 ^ tl970 tLoos ^ ^ Jclp 0 _^UJl ^ j ^j^i .^jUdJ _^Vl 

.297 ^ cl987 cGeiger ^.IT (2) 
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41 



c 1 

2^?r oIjLxpI JjS'* *>-j^)Ij ^3~tfI~o .jLjjUlll ^jJl IJl4> j ( ) ."jj3UJL; 

^1 cJHi 

Innerer Aspekt 

aJ yliJl aAplii! (Innerer Aspekt ^J^-^^ l-JUtI) a^u^JI ol jLip^I 
lgi~kd ^il-Ul j j! li yUJl a-lpUJi ^Lj^ ^jl-xJl j - oyJ^ Jjj US' - t ^ r Xj 
.4~~aJi obU>ou-^l y> diii -5-^4 cS-LSl Ua> ySllj .U* U^JlT j j! 

Ernst jo ^J^j-^jj iyj ill^^/l <_aj yu La ji'Jj oijycJl aJii Jli*5"j 

J jLj (S^ jj-^t jLt^V T-^ 4 ^ ^"^'j Rodolf Bierling 
^Ul ayL l» Ji' j»lp JSCjUj y* J,^LaJl JoJoxdU LLi? jy'tlil" '.dUjiJ ili^^l 

IS" yjull sLJ-l |t (J^ 2 *-^ (V-^ 2 -*^ jb" £-*^r (J>l (j jjJu^nj jjJ-llI 

*ijLJl J5Li j 2ui*_^Jl oljLxp^fl aJ t__*L (^Jlil jjJliil ^iu yd! Jli< 
Niklas jU y 1 ^ j5nJ ili^l Ju.yJ j aJi4 ^g^-w ^31 jj^Jl Jazl\ lSjV*-^ 

:J yL c^>- Luhmann 



s_^Uj 116 ^ c 1982 tSummers jyy t^L«j 460 ^ <1897 tHolmes jiy> (1) 

.i_jk£Jl Ha j^L. t jly> y- oJu y^p j 
19 :^ d894 ^ t Bierling (2) 
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M 

Primaer setzungsorientierte RechtsbegrifFe 

^ y JJ a-U USCdJl ^\ f j&^I o ^UJi 

j Jkl ^^a^^iJl Jaj ^prj £-Jaj 0i>- ^ii t J jjUJl ^IjU <_£ ^iJl JJ^xlL 
A^>L>- j 4.1, jgj ^JUl ^.a^xJl a JaJ j jjUiJ aJ&LxJI 2Lp ytJl j_ (^jjt ab^^U 

eJiJ ycd Ujai John Austin jc^ j\ j yr iU~.^l Jup a_b4 ^LJSCiJl 2Lp ^^xJl 

.105 ^ 1 1972 ^ cLuhmann JU^ (1) 
|JL» j»JL. _^ajt tjji-ji SL»- ^ SJLj ^ ^Us^Jj .88 ^ tl885 ^ <J. Austin (2) 
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^--Tj^J oLby jS- ol yJ OU2J U JS' 4jl cJyj dUi j!)^- y J 

eJUaJU c5 y^l ^aJl y^l <iy>" :^ c ^ iJu-^i ^ fb^T f-^ JLp 
(i^i JljJi J^p yVI cJ>J! SjAi Jj t yS/l V ^Uaj c^JJi ^JUJb 

AivAl yljt jS^J j U yli y> yl JS" ( } "yS/1 sLpI y ^-*p 5JL>- j v_;U*Jlj 

jLjVl rfja^-i jj y Xf\ yj! j tjui yjl" : J yli t^l yi! Jaii LLJl 
y — yjjy-' dlill J -^LilH <u>yj L^astJ t jL-J*>U 

*LSiJ.l ^1 J - U> W>UU sl. y^U j! LUJl aJaJLJI bljN Lllj ^U^if JJ 
jy^J.1 £^^s4i yi*J jl -Vptyjl ^ j-*^t J^LicJ .4lii~dl C->L>t«Ji^-l ^jj 

^^ip 4jLS.i j 4 V> ojlytS" O^jliJ! -laiJ ^Jj^s^jj £y^s4l y f.yV 

aJ| j yULil i_iyj (J^jl ibu-^l 01 J yJt J"* 2^»i5sjj 

yUil y j . OjJli C-^Jjy 1$Ia!U£ ^^Lp <---j"y> (^Jl 5jaJLJl ^.^Lp yljf 4P j^ji 
£.j .lK^J! Vydj ajjJ^I Ja*. uu-jl ili^l aUj y (J jSf Ul4| Of 
_,Jii tiUpUJl jf ^Lj^-^I jjUil yz^t- V (ju- jl ili^Sfl OU dAJ-i 

j^zxf-j A^p^iJl j^aiP ^ju ^jlji yi •L <k -^ 4 oJup (w»jJlj aJpUJI 

: J yJ SjUI ^Usy (_$JJl yi^iJi dli-i 2J2LJI ^>-U> jj^ <d-^ aUpUJI 
y S^Luil <pUaJl ^ ^iJl y cr^^ 1 ! M" 

89 ^ c j<Ut (1) 
Ujjl, Uj 86 JjLJI ^ ^11 (2) 
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AjaLJl ^_^-Ls> lit j^i (J ~ i J APlJaJl JlJLSj 1 jk ^^J j AX^P ^1 SupLj^-^I 4iJ>l 



(l)n 



Herbert ^jLa o j Hans Kelsen IT jlilx*-^i 

. jJujJI 0 ^ill j ^> jJl t_~AiH j A-lSLiJ! ^iJi jlj iS-ky Hart 

ap^s ^* caI? jJ*j> Grundnorm a-^L^I ISsXi ^Js- 
j^UwJlL! LLIj ap ^il 3J jjliJl ApI jiil j^i! jl LS -^£> (jLiibj .JU^t &s>? jj 

(3) ".S-IpUJI 4 Jla jotiJl Jl^l a^SCUj 

UJs> Lfc-ij^-j is^^io 4<s.iy£ <.V»\J j j-o-skil 4j:>L>- aJLpli J jLjo Uil 

a^Jj U^sJl A^p^iJl AjjjjS/l Ja*. t - r JS" iU^^I tJyyJ j! y> 

eJLpLiSl jL^J jU? ^ 1/ li jJLiil 4_IpUJJ jj'Ul a y j aJ^JI AjP ^jjl jt" 



221 ^ t J.LJI (1) 

U-u< 45 ^ (I960 ^ tKelen (2) 

219 ^ t jjUl ^> (3) 

la-bc U_. 151 ^ slot jjli (4) 
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t * 

jjljaj o-IpUJI oJla 2jjJj> j jl .rule of recognition jiyNl SjipIS ^Js- ?.b 
ojL^JL; ^jiS^I jjJUj! fUaJl j jly^l oJLpli OjLa jL^Sfi JiSj 



219 ^ (I960 ^ <Kelen ^-JT (1) 

184 ^y> c clot OjVS (2) 

107 ^ t 1961 ^ t Hart ^jU (3) 

104 ^ cjjLJl ^ >l (4) 
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Kritik der positivistischen RechtsbegrifFe 

Juk*j US' t3*^^lj jjJlUl jL^jj^l ^ L^syi! liij .ijM^-^tj 

(j ,J,jJliJl ^»jg a Li j^a>- (j^S. LaJulP A^n^j^wa ^yt^^l k_-»L>t-tfl 

2_;P j-iJlj SjLpLiSt _jl ^jPUj^-^I l£ J^^l ji-*^' ^ I^bJl aJL~1I 

JLp jl j^iaj aMpf ^jjTiil LUJ1 S-pb^t Ajjj^oJ! 2u£sM ijj J jl 

IJl* .(i^^l Ui%. Ajli Jc4 ^jjws^l jjJUJl ^^^L. jlf lil UJ JjLdl 
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Trennung und Verbindungsthese 



^ y^A* jjj>0 j| £ i_A^ 0^>w3jJ jL^aiJ'Vlj JsLlj^l ^~s^ j> jl 



(1) 



.5j iL*^ ?t5>t>- • 4^L1^- 



l^tjl JjUX; Uj^Pj .A—j^jtJI gs*J~\ ^ t£*Sti-l AS- j^jZ (J Uajl ji^iJl Lu5--C (1) 

j\ \j>- >\ iL>- V t$jJl 3 jjLSJl fQiill JL J jij ^Jl Jlws yiJli .iJuUdl j^J-'j ^jLxil j-**^ 

Jjt Jb- jjji jl Jlaj jf J^.J .Uaji J>y^ iL^llI _j 4j 5LJ-1 Sjlf- jl JLLiA-lj 

■Ul t J jjj aJLI^ t_3Uaj jl jjJUJi p^^ill |J| jj-jJJj cL«.i_bcj W. ,>j1L <UaJI oJla 

jls Jjlilbj .jl _/>^~A'l AjLaj Ulj^ ^Jl 5^JijS!l Jaii ^ 5J _jjUjl i-Jij'Vli coJ i_jL»-^j 

l3Ijl»i jl j _yUU (J a^b^^S' a^j y»cJl <^ .j±J ajjL>J.I 4«J-I ^ J _^jJI 

.,ji>0 jl ^3->jil |Jl* jl -Luij" 5j0^ t j i ^Lji< 



48 



Jf^U^lj 0 jjLiil jy. L £*^ > ~ ^ j^-* -^Mji 3 j* - _^ ^ (Jg^i 
Jjliilj j . ^ Jj*j:. cJyy 01 0 yUJl of IJl* JL«j Jji of 4^0: ^ 

I j^Jj jf c2jJ>^l k*J~l ^^Lp jl ^>-f ^^--kii <__»JlLI i-jUw^f Oli 

0! b^s .^Jf 

L? »5^ -^Vji ^j^" t^p-^ I jf cl3*>^n/Ij 0 ^JUSt LS ^>- 

i Js- lf.Li :>-^o Of 0 jJliJl 0L; J jiilj 4jjL*1I ^^-^ J,} jLuu-"VLj ^ gT..,^ y 

jJt> jH L«Jllp JsLjj^I y jf JUaiJ^I y ^ij^ ^jjW*^ <bs*i-l L«f 

Jl Jj^jjJJ c^jjjv' j^f O^UJI fj^ 4 j aJ*^-* jV^p :>L*j] jf Jbol oL 

Of ^ v-^il JUaii^l jf JsLfj^l lift JL. 

Die tsi sjj^r^jJl Die Normative Notwendigkeit i>jL*il sjj^aJl jjjJ (1) 
■ Jpjji-* L< *jjLj<J-I v-Ut ^ t^jjj** 'begriffliche Notwendigkeit 

^ju. IJukj .Si y4l ajj^r^aJl i-J^ t^^b" (^i Op t*J 0t jSCc ^jyiil 0^.^-^ 
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J,l (J^JJ Li I JUaij^l 4^ jS jLio Jlaj L»-Up 4j jL*-4 gf*^ _/*^' J^WJ 

2 

jMjj J^-io UjijJ j^-aUII «Ju* Ji* ( } .^Jlsi ^l^i c<jjL*» -b-\^ 

^^jJlp tLJri aJuss ij j^oSj cJlSo tA.J-k-.il 2^>-UJl ^ JtA^S'lj j^llll 

.Ujou Uj 140 0 ^ 1 1976 ^ t Ott ojl Ojli (1) 
y> Norbert Hoerster j^jj* ^y.jy i^V'j .2481 ^ 4 1986 ^ tHoerster j^j^ (2) 
J^f ,1998 fUj 1974 fU Wi^* J Mainz p> ^Uj^-Nt j JyUi! U-ii ib^-t 

"Ethik und Interesse ^Lailj j'^S'l" <u"U3_t« .^^Ull ,_j>«->_pi ^_»Jdl JLijT jy\ 

*^jA\- 2006 r U "Was ist Recht j y\2i\ y. U" j t 2002 j.U 
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^lil JJLJl <^t Oli diJi oL'j f L. lilj .^SU-I J^V 1 lla 

C^iJtj (4j-^4 aJL_P 4jL~« J JiAi jJ-Xj j jjliJl j» j^J^a J _p- jL) 
.0.5 _^rl aJljJU^I 2bstJ~\ 4j jiJ 4jjJ^> 4JjL*it ^xJ~\ jLi Si 

^ j aJ^" 1 ' jvL^p jL>ol JjJj AjjLoiil v_jL^N/I jl LJLjj cJjM^-'Vtj 
.aLlsLSJo U LgJL* j ^t^jill ^^^vJ-l JsLJj^i 0 j5 ^ <_5j^t L* \^j> jyUJl 

AjjLdit <L^-LJl ^y" jl <L* all 2^>-Ljl f] ^J>-^- JsLjjl liLlA j 1 ^2 IS- Lj j 
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Ein begrifflicher Rahmen 



(^wb y4 ^xi J^p jlisl j -i j« J'A^S'ij 0 jJUi! tjy j^iii 

(1) .J!5USflj 

Geltungsfreie und nicht geltungsfreie RechtsbegrifFe 

La! j . jb J ^Jl s yxi is <_£iJl jjLajl j» j^-iil y«> JLlil Obj-Jli . jijj^Jl 

2_J jjli s_Lpli (J) -(j^bJ 0 J jij 01 (Jr^- • <j ^ 

^ wUjI jL 7 j^s- fliilJ j>P jl caJili JuJ i j\ toJiU j^p (J5) ^ysJ j 

.Ujuu U_, 11 ^ t 1990 ^ t Alexy {J ~£i'\ (1) 
.UJbu Uj 32 ^ tH. Kontorowice o. J ^^jj^ _jT jJJi J jjli (2) 
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. jb _^J| o 0 J^blJl Of 2j J jiJi 4 ^SC«-i . JiUl 0 jJliil j Ob^wJl 
tlr*-^ ^ (* j^- 4 uy*j4^\ Of £w^jJl j-i aJ^-j 

Ap!j5 ^ ^jj Ajt ^^Lp <-*^*J jf Jp yJb AJb ^ ibuS/ jbip! iDji j jjUJl jf ^) 

cr »^>- JsbJjl i^prj ^So: jjp ^ «gL b» j JjiU (1) t(«>-jbi-l ii^LJ! 
LuLT gr^jbb! i5 jLUJ ApIjS £-^9 djS/ t(i*>b^^l j j jJUJl tju ^ j^jI* 

jjJbiil ^^ilt LS *X*b| ijbJj^l y:. jLo UJ oii j jSj 

Rechtssysteme als Normensysteme und als Systeme von Prozeduren 

374 ^ 4 1987 ^ cDreier jjlli j Jjli (1) 
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.2J yX&\ Xf-S jiil JsLs^^j jJUt J j-fsf UljiJ 4jL^> J, y\Jai\ 

2u^Ul ^oliJtj jU^I f Uai JLpI jiJl LUaJ 4jL/s J, y\Ji\ ^UaJl 

^ fUaj J^iLiil ^UaJl Of j jjOc ^JJI 01 J yai\ J^U) j& (j^ 

Oli JjUILj .^UaJJ 2u?-j\iU Ajy&UaJi ^Jl^L-l l Js- OjJUiu j 0 jjwj dPljiSl 

Beobachter- und Teilnehmerrespektive 

y 1 198 1 ^ tAlexy Ojli Jw>V! Ulki ^UpL j^UJI ^UiJI f j^j> j jdJ (1) 

0 jjLaJl ^« ^ ^-^ri lS^ ^3iUt JigjM Lon Fuller _ji 0_jJ jv^—i'j tU-Uj I* j 185 
The purposive effort that goes into the JigJrl dUi ^ ^JI^Jl j jVi t/-^ 1 ^ j 
1 1969 ^Fuller J> y) .making of law and law that in fact emerges from that effort 

^UaJtj J ^y ^Uij *Jua y J ^UaJl [jy jjS'Jdl ,,--.- i"J l y (_£ AJl_j (193 y 

\i» 3jU j Js^lil i J ji ib^Vl iJJ £yVt>*p Jal'\ .Js\y& {j* ^ y (3>LiJl 
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(j li^XjUj (^iJl jj^tjj! ijJJi ^plij 4^j>r ii JLZSS jjji^ jl ii Jill 2_prj 

*Uaj j LjJIj Jj tc >y^ J ^313 j»UiJ j ^s^aJl pi^U y> L« jL-o ^ 

jj {jjL j! ju^j <j JJl j Norbert Hoersters 



^^^il ^--iljil jjJi^ Jo*^' 

-Up internal and external point of view a^jUU JiJl 2_prjj aJ^-IjlJI Jad\ 

2481 ^ tl986 ^ tHoerster (1) 
>ii .OjU ib-Sfl ^ ilJ .Ujou L.j 86 ^ d961 ^ (Hart o> (2) 
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Sjli^l JL ^ Ls»j OjU jbu-ty ^..il U tJi-^y^ ^ 
51 jil jj]a^*j ii ^iJuil jjpr> (Sj^t*^ cjlii! ^ L«li .5 

Klassifizierende und qualifizierende Zusammenhaenge 

o-~J 4^ik^*j 2jjLj<^ t-jL—Nj ^ li^A>-l H ^Jl v jiUJl 

.aJ jjli S^Jiil d~<-J jl aJ jjli .xpI j5 

Axjij^l jl aJjJUJI _lc-ljiJl jL 1*-Lp jl i-Waj dj^jj 

aJ ^jli J^-! AJijai^j ajjLx^ »__jl r >'^j aJ ^jLili ^ j^-^j L^j53j iaJ 

4j (_£jJ! jl y> p-^U-l jAl^ .AvaSU Aj Li A-oJiif jt tA^JC* 

J>s„ AJLi <ipj .JLt* ^yLi -y> Jj ^ J^Lili fUaJl ^iij j oL (^JL-Jl 



.U0*j U_j 275 ^ a 978 ^ iMacCarmick JUj/' iiL. Ojli (1) 
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Kombinationen 



^Ua^" JjjUJl fUaJl <jv <Ji J tjbj^Jl (JjjUJl C^-ailj jb^^Jl 

>-iUaj jl ^£ J till j! jJl JsUfj^l j ^^LwaiJt -^Vj^' uy Jiy*^ J y^ 
JsLjj^Ij L*il ^^SvJ-l J?Ljj*yi j\j aL^j.5 jl <ji y-* 

diii J*>^ J^J .c^-b^il jU^I .^j^iil L5 ^ 1 - 1 

^j-*^- J^LJjI j 0 ^3UJl Oii jl SJL'laJl 2^ yijl j-« jl ( jSCc Ajf 

j jjliil j^j LS ^ k 5o- -^Vji -^"ji N Ail a jit^^lj j jJliit Jaj ^^s- J^LjjI 

a-Lfc L y£*j -^4 jl ,j^-*il jr* ^l* J J .^>-^l Lg-^2Jt; Ua^- jl 3u>^ 

SS*>U]| J J-Url jl) A^L-^I 4 _ / fxiJl jyy ^ iJlAj . Lijai* j^of j>P Oly yjjl 

Jjui jlj t4jik^- aj%iS" oL^^i J y>- jj-b jj^U^lj jjJUJl Sjjj^^aJl 
1^_lp j jjtilJu ^Jl yiil jb I y j*j ji jjS' ^xJuil jl (j ^j-o^o -Ai (j^LSJl 
jjJj Jj>-I jjl g jj^ii *y cL* jJjUj" ^1 J-Uj ^ L«LC y^T ^ 
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tLU-si L^?r!ji\ li/*^ JjljiJl L«Tj t4^>rjUU JiJi 2Lp- J jf 
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Die Beobachterperspektive 

Jf y- jlS" lit UJ y £-y^j ^JUl JlyJl *. JM^-Sllj j jJlaJl yj ^yL^a." -M-jjJ 

j! <ulp t^U^L JiyJl iJLft ^Ip y .JjiUJ! 4*jU» y JfxS' j^liH 

ijO^- jjL4 -Up J jjj ^UiiU jf AJjJli]! JiplyU <ypUJl ^LjaJl jf tjuj 

ijJb- jjL4 -UP ^jJUJi ^jUail jl-lflij (_^fiJ ^ii 2jjiit oJLa .cjUaJVlj J-UJl 
Ml cu-~J aJu* jJLliJl Jbso- ( \Unrechtsargument jjlkil L$Ji ^ aJlJuJl 
yj JsLjj^! y j Der klassifizierend Zusammenghang ~aJu^)\ 2jajl 

<iLjl LfwLi isLjjNt V> y *M W» JjL^Jl y Nj! Ju V 

s~U^li5' 14 c->^>j cSJ y L5J\ I g. 7 .a., /> ^ j y (JLJIjj c y Lill L^lU ^^Li aJ!a*JI J<Uai" \ ^1 

is>*2- "ulp LlLUl LL ^"b/l oL«^Jtj .99 ( j/> c 199 1 ^ tDreier j}j> OjL* (1) 
Tyrannis-, lex corrupta, Perversions- und Totalitarismusargument 
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jy Jj jiJl jy» Jj N Laj .2j>c : j> W i' t_Jl ^il Jaj *-^-J jJUa3l Ajx^ 3jtws<aj 

0£ yJll API jaJI 
Einzelne Normen 

Sji^iJl aJjLp .Gustav Radbruch ^j^jilj £ ili~-Sn J} 

US' £■ j^j^Ij ^vaj gjll^l Aii!! j J/ OjLvf ^31 j 

j£jU? lit <uf .^U> jjPj lyV Ajj^a OlT jjj cSjjJj^ 

(1) ".4]ijjdJ 4jt£* ilk Ujjis 

Die Radbruchsche £ j^ol j ili^l cJli" lil UJ ^ Jsu <^iJi Jij~Jt 
Jliit j^Ip £ Xi jf ^j:. .t_Jl^lt ^Jii cy ^ j^-* Formel 

c^j^ilj ili-Vl "»L^ 5ju ^>U>->U .345 ^ .1973 ^ t Radbruch j-j^j (1) 

lift 4jU j Js*Jil JaJl 
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r l£^ Uiy J941/11/25 jlity ^Jr! j^UJ 11 ^ij n^Ul 2ljU 

Jij .4j ^aiP aJ v'W- 0 ^ ^liS 1 ! A^U5«- ^ tjs _^Jl _/rLjl! p aJlA 

OjjuJi j^j ji^ ((^jUi p-^) g?^*-^ 1 </\^' o&t 

:jL L5 ^ij SjLiJl n gfl ..* <ui?j j ^y> JS" of dJLi 

"yiity 0 jiuu u> asj^ o& ^iji ^ y (l) 

"ylM tl> jiUJU U> iJli^i asj-ust Jlifle jl ^tdl ^ Lr ." (2) 

^Ist?:- J^-^J jt-f* Aj I l£j\J}}\ ( jjg y w cAJUi'l oL>w5jJ SJLjM aJlA «J«J ji bl* 

.^^Jb jf 

^jj^JaJl ^ 4jlj ^^>Jjj La t_JSl ^il ^jij a^tj 01 j»-LsJ Li D Cfzri 

015" bl U-i J jL-Jl jji La j . j ^LiSi ^ y^i* j ^J"^! ^Lp -s^>- j JL>- (^Ij 

jl ^Je> _pJcS .\.~&V>\* (j^" _^ (Jr* 1 ^^ 4 0 ^jJLSji ^ J-^j* (J M^*^ j-^Llp i_pr_J 
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t) jililJ U> LAl^l As^r Jdij i ^Ui ^ ^" (3) 

flJlPlfi J jla^ J^- dS'i J J^5~J j cAJli^l 4-~u*JlJ JtiV3 <U? 
"LJlif J iiUl ^jJlaJt ftfxJl OU^ juUi \*bls.yfiy 

^Jlj <JjJUit Opljiil Jjja^. Jt 4Jll^ oUaLJlj J^bJ jls 

c JiUl J jJUJl flJaJl jl^ JfiiL,, c^- 

d~>- (t-Jljii jjji^ OjJLSjl ^Jjav2.l ^Jl^u-I iiLA jl ^jsljJl ( ^ r «i .aJLp 

.LaJ j^jf j^j Jj LSjJj--^ js^ <_^J ^Ay-vaJl 

2L3\i^1 iUajSU UJ L^Jrl iyr ^Ul ^ y (4) 

(2) .^T ^ Jij^J! 2uU j 

<Jp jiJlj i J-Lo t^* 3 **-^ j5 Lajal* ^Sj^j^ ^ ^ Ll* j>*io (1) 

# SJ 

tHamlyn 1 jd»* jjli <J^UJl ^ _j ^ LLL£ j LljaK LijJ^ 0 j£*> 

108 ^ t 1967 ^ 
187 ^ 1 1987 ^ Hoerster y^-ijy (2) 



Begriff und Geltung des Rechts - Prof. Dr. Robert Alexy - Dr. C. Salek 62 



Jaj ip^ ji Lai j -Ul~J V J^r!- 5 ' J ^ CUjliJl <ulp j 

jj^ 0! ^ jl c^jjj^aJl ^ Ajl Norbert Hoerster jjj* ^y.jy 

11 j^Sj 2j>j*>\Jl Ji. tSJiplijlj 4jcuJ.Ij J j^^l! ILls o^Jliil Jic-ljiJl 

1 * * 

. 4Jj~*2J -^Vji ^ JL-j j yldl -ipljiJl j yaJl jJtC <^jJl ci_JI jii 

.aJjfc jiiJl j ^ 4J jJL« j\P ^ J^J- 5 ^ j»iJgJl 2^^- jli <u!p j 

Rechtssysteme 

(2) .«W 



oLp^j jl .(187 ^3 d987 ^ tHoerster J^>'\) iiU- ^ c£y>^l 

46 ^ c!971 ^ cHart OjU :JJJi J OjU (2) 
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Oy ±>\jj\ £k* jlT lit UJ JjL-J! ^ n/ Upj 

aJ^^I oLikul! jjJUil ^UiJl JiiJUft cJlT li! UJ tjyw j! jl^ 

•^j^ A ^ j^'^ ^ r 1 ^ 1 v^- 

AJ">UN/i oUkdlj U£jU! aJ^U^I oUkd! :j^UJ! flJiJlj aIJj o*>L^ 

J^'UJ! fUaJl JsLjl aJ*>U IjJiJ JLp JUui'j .JLPy^i! 

internal j^UJl J U^ijJl J^Uty hj±, /j6 US^Jl aJ">U^I ji^j 

ji SL^li .Fuller ^3 iLx^-^U morality of law 
OjJLSJl Vj*p Uy.j (legality a-p^I j JUwS j_^UJl j A^>l£jl 

j Ij^j (promulgation j jJLiil !J_^ j (generality of law 

retroactive laws jy\ y}\ 

jjjUil jvj jjJUJi ^UiJl -WLJj! aS*>U .iJ-^j jjSo JjUibj 

.Otfried HoefFe ^ Jj Jj^s ilu-S/t ^pJj o^li UiJ 
(aLLxII U^. J*>U ^ Ajy^l Ja_*Jl jybc Aiy> jjjtj 

Iaju, L.j 46 ^ cl969 ^ cFuller y (1) 
170 1 159 ^ 1 1987 ^ cHoefFe Aiy. (2) 
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s£ J 1 ^ y Cr*-^ ^ (3 fUaJli (2) . Jajlj^il ^jJl 

I j-4 S-2 _p-J jl j-o^i <j ^ J J— 1 f'j-^ S-'--^ J Uil (j yr jll JU^-I 

Die sinnlose t_j _p-S/l ^IkJl j raeuberische oder praedatorische Ordnung 
^^Lp ^bviVI j» apj-«-£ ^UiJl o ^xj j .Ordnung 

j^P jr^J U> j_^N> jl c^l*^ olj i_il-Lftt Us j^XJ jl j j-i tjv^-l 

j j 



U-Uj Uj 169 CjjLJl «r JlI (1) 

i-lf-UU J? ^r*^' (_5 p ^ a - : ^' 0"*^' tlr 4 J>i Ujup isj V^'j ii*>Lfr 0"^" ^-H-'-'-j (2) 

j lSjjj-* (^^1 ^r^xT N (UJbu 49 ^ 1.1960 ^ 'j-J^) ^dj^l 
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ij ij^o ^ toJlA ^-U^l oJlpIS IJip UJ j .2^JlJ.I 2iiJi J^- 5 t_J»-5J»Jl JL«^I 

L^ixj (.All J> j»\ jl ^^y» j^O^JJ 0 _ptLJ»l ^ji^M ^ ''.^Lp O-lpLi 4P y>Ji\ 

.jJL>.jdj j^p (^1 0^"- ^ U- , ^ 2Jl iJ cUib jJa» L^a*j j c^^Ui* 

.(3 jjli j^p ^»UaJ 4.<iJ?;< ^L^-^j jjs> 
L^> jJ LxljiJ IJla Die sinnlose Ordnung <_> y^>i\ ^UiJl £-r-2Jj 

Jl ^UiJl Js- \ 3} jj-Ul id ^Js- 0 _pr ^Vj* J_p^i L«-LP tUtflp 

Jjyl ^jXajj . i_~J jJl y\j^\ j-Uap) SwIpISj tij^^Lvi,! ^ <— 

d-UAJ J>Jsdl JuXi JUui"j .v-L* 0 ^ r s^. olj^f ^IjjJl ^Ap j j^iCsM 
j j^iC; ^j-aUI obi y.N s^jjJl j^Uail Jb-lj :JUI Jliil (ij-J 



.(48 ^1960 ^ iKelsen t >~l£') *jUip j_y'_jSC M ^ JtJl. j t ,_Jii*J\ ^ oJLpL* c_jLp 
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j^aJJl (.^jjt, 4iaJl »JL» -Up J^lic—^l i_>JL& cOl~Jt <_£^ rc^sLjl 

^yt^J . j^P ^Uaj <0l j^aill ^UaJl ^giaj -V*Jt <_£-\ll .^Js- 

.Die Herrscherordnung jiXs^j> ^UaJ Jt praedatorische Ordnung 

2j»<kP t3 a -*-* J*^^*X-^ s yt J 1*4 1 j^Jj . j^l>t^JJ j,-i^JcU*<| (j Ojj^I— «jj 
Ji" (j £^£„J .A^»Jjuj ^«J^I jJaJ (j *— (J^^*^ (J^Jj 

^-U^> l? Lp siiiL^^JJ cLlp^Jt o^f Jl^ JxiJl JUif a^-jUf cJ j 



Remota itaque iustitia :222 ^ <1979 ^ icT U jjli t^jJlill ^UaJl j^ij t5J_^UJl 
quid sunt regna nisi magna latrocinia? quia et latrocinia quid sunt nisi parva regna? 
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ji j-^Cj .4jUU yUr ^llfiJl Ijl* jl AJ dJLi V L?J .<UjUo 

Das (J ^ jjliil a* u¥*j^ fUaj j t^-pr Das Herrschersystem 
jylJfiJl ^ J jUJl jl .<_£ ^ Desperado- und Banditensystem 

^UaS ^Uij j (JU-1 yfc (JLftj UjLT ^«bJl J^l^iJl jl J l y*& 

Jk> (J (J (j-*^J jt—'bU . oij Ji' <j 4^xj? ^iJ (Jva jSC^JJ 

Ein Anspruch auf aJI-uJI sLpI y> Ijl* ^jJlp ^\ jJl j o ^ ^ j^l~1I ^»UiJ 

.jlT ^f «l4 U j *Richtigkeit 



i Anspruch auf Richtigkeit 5jlA*Jl oUI y> l-Ly> ^Lu j_^LiJl OlS' lil L_i Jlj-Jl 01 

t LuU l_Lss j y^sS. jJbd.1 Jlj^Jl ^Js- 2uU-VI tj^.J . IJuH 11a j j^iM j/j^ J 1 _J— Jl ^ Jjii 0^ 

oVu j-*-^ Gesetzgeber ^ j-^JJ 2jl-b<Jl aUy s-^'j -f-U^lj j-^l Jiy^ 

Tradition jJLiJlj Richtigkeit ^\ jl j Gerichtigkeit iil-uJl 

cjIjcJIj ^jjjj" 3^ c—J 2j(OjJlj .aJl-uJl _yt, j^Sfl jL*il jt *jSi\ j-^j>i\j -'^jj^ 

.Gerichtigkeit ist Richtigkeit in Bezug auf Verteilung und Ausgleich 

s Jla ^JaJ dili Jl aiU^L .(JJUJI) Cjj^l ^JU Uj UlSO a^^. ^Ij.JI jLUl .2jljjJl jLUl 

« JlzUlj jj-l J_j5- »J_j5r 0>!jj-rflJl i^-aJI 
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j^s- yt, Ein Anspruch auf Richtigkeit aJlJjJl SIpI y> jl 



5jl-AjJl* "Upj .*JjLp pjjjl sJUt cJlS' lil UJ tjlj— Jl ^yiJ 0? ^S. cJ_jJl <_r^J « ••• 

^ y^JJ iW/ f-V jli JULj .(jJUJIj S^J-I) ^y^l jijLjJ-l fl-U^l (^S^j" 

ijljuil 3U-I y .Anspruch auf Gerechtigkeit ^JUaj'VI SIpI y c_j yrj Jif JJs 

Ijl* jl to.UJl ^j*l»_jJt JLp aJ j3UJI jL'^I (>5 ^>- jSLio i^U jyliJl jlT lils .<uLjaj 

jf j^.j .-la-— J J ^-"-^ J-^ 1 j^laJl jJaj JjJlj- j 2JU-I sJlA J |t^>v> SJ(-*jJ| SU-ly 

jys jl (2) t^wslj jji- Ut«lp 0 jJLaJl jys jl (1) ^» t^A'U- klj^j J |JJL*> jjjLill J_Jaj 

tLaij (j—iaj lil (1) :Ua^U- jjjliJl jysjj .Lg-J _jXJiw« ^j'IS^JI jy\J jl (3) tJjLp jji- lAUi o jjLSJl 
»_i~Jaj jf v£ J •»i- J ^ j^- J*l_j5 j^ii li] jl (3) t5-iiU^> .Xply tlr*-^ (2) jf 

t^-iiij .*JU*Jl slcy \Xy jjjj oljjJIij" lJuvsj (_jJl!l JLs^I jj .fyi^l CjljjAi; Jl -o'ljjJUJ 
jl .^~>waJl J^JuJb j»jLi!l 1 jAaJl LjIj X-o jl j tiiUl j _jjLi!l Vjl ^^iUJl jl y \^ J- j' 4j y>-A<" 

S^5CJ-I jji jL jf tiJlJuJl JifC L._Lpj tiJlJuJl jL>w g ^jUJl i| yj| j^J ^n/I jLxll 
J^JUj sJLSjJlI CjVU-I j t y>- ^jw> JiUJl jjjUJl jJaj jf ^^iliJl S-^'j ^! --^^'j 

jlj l^Jj jL; j-iL^ jji- JS^J iJlJUil SLc-l y". i^-XJ .iJl-uJl 51*1 y f-L^ j-iL> J^^i jf j-iL^> 
c^Jj jL t ^iL* jSLio iJlJjJl 5UI y ^Jbj t j jJUJl ^jLc- I^Lj L _ r —f jf j ^UJ| J^U ^y J-X^ jl yJl 
ciJljjJI SLc-l y fjy j^u SJLiLtil iJU-l J .JiU jl y ( j jjliJl JM^ i <of _Jj tjl yjl jL 

sU-ly k_-9rlj fJik-aj ^->_jJl IJla j . aJU-l s Jla Js- \ yi JLp jiUail jyLill j...Ut Ujl^ 
jjiUJlj aiiil fj_«i .iijlyl ja dJU- ^jLdl IJl*j .jjJUJl ^LJL ^LaJl s-^b 2r* ^ , - iL ^ 1 

.i^pysjil iJlJmJlj aJ5oJ\ iJl-uJl ^ SJjlyl ^ oj-U-I L-^jt. j t^JlJjJJ ^^l^LiJl <_jbLl J^-io 

v_^>tj t jjuf j£-Oo \&yh yl iJlJmJl oiU lil -of jJU- Jj-I' Cf 'j'- 1 -^' ^ 5_jSl-iJl iJlJmJli 

jSLioj jW^^^ iJLuSl i^-jJ jL jdU-l MS' jj .aj_jJjS/I L^»^ 

(Ajli^l 4j^~J| j iyr y j>P d>J^>\ IS 
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La Ji'jJ of iyj .JUl j aJjL" lJ j cRichtigkeitsargument 

Ein aJ!-uJ1 SIpI ^ Ll* ^^Lp ^^jj ^ <_$ JJl ^ jjUJ! ^UiJl jl <. j^^oij! iJLa ^^Lc 

j^p ^Ui yt> '(^r^ J^-^ j' '(>*-^ J^-~H ^ j-"" Anspruch auf Richtigkeit 
iJL^ t_^~lSsj La (1) '2j|jj«JH SIp! jA ^^Ip (J ^ajj jl J, jili ^IjiJ <_£li >( 3 jJli 

^ cQjjlaJi ^UiJl OjCj jl ( ^JgX^o i_JLlli .LLu^j" IJju AjlJodl alply> 

.<_$jbil j^jtiL ^J, jjli ^Uaj AjL cSJIJjJS alpl y j^Ip jl (Jg-**-*^ (J^**i tj^i 

^Js- ^Ju A^JUJl AJjilaJl a.ojajS'li . jLi ob aJ^P ^cjL diJi ^ ^^^Jj M j 
^1 jTLiil . L. Jb- Jl j jy» IJLa j tAJI-bJl SLpI y. J\ a^ j 

j» N a^S 1 ! 4 la t 2j!JbJ! Slpt fUo^l ^k:..>J LI yt> La jj3 

jl ^Jsl jj! j^j .aJI-UJI SLpI ^ ^^Lp aJ yil V^-^* ^jLJI Ai yu> La jlfxj:. v* 5 ^ 
y ti^^J JyliSl 0^ 2LwajJl JUzi^l 4~> _/ aJIJjiJI SIpLj:. f.Lco^l 

J5dj jLpNI IJLa j jLaiJ^I y tSj^j y J^r j j& J 

J^liJl j>l]iJlj jio L-i J^ij ji^il AJ ^LaJl aJLPlillj jJbJJ L«J-LP jlk* 

:>jjJ~l; La. Jliil o^bUj Lxilj aj5CJJ j^p o^U-t j JUsi^l a^ y ^jJa^J 
f }S J! JaJ^I ^ *J ^ jo^l IJLa j .aJ(Ju«J| SLp! y IJU. J*>U ^ 
(j^j UsjI j aJIJjJI 31p! y JSCio Ajipj J,\ Jsj I^st jj jJLo L«jup 



j _jjUil" : J_«ij ^Jl 4.. g.ll ^jy.i\ j jU— ^1 5 jL«J J-jik^ 4pLw=> ajLe'V J^-J-l.t J^-^ » jW*^ °- La (1) 
Ji;t .(119 ^ <.1973 ^ j) jJ-l 5 J-*-»Jl 5^a^ (jjkj c^iJl ^ ji\ y> 
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Die Teilnehmerperspektive 



iiixsi sjj^zJ! 0 j^Jj .Ein Anspruch auf Richtigkeit aJI-uJ! oLpI y jylij! 

krJ~! j Das Unrichtsargument ^JJiJ! Das Richtigkeitsargument 

.Das Prinzipienargument 

SJlJUJl 

Das Richtigkeitsargument 

S^Jaj^b (jJjtl; jf Aji yiM 4_jL^aiJt ol jl yJ! j! s.5 yuil 4_J jj LaJl yLib 
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* t t , t f 

\j j}\Jb}\ JLe-\fZ]\ i jz£-„ Uajf Lp^ IJl^j ^jl-uH SU-ly IJl^ y 

.«ui£ ji jf 2JlJi*Jl SLpI y lAy. jbJ til OjJLill 
t L>l SjlJjJl %\s\ y> \Xj> ^Js- i j jf (jSor.j 

^ji_5 (^) sijjdJ -LjjJr* j^u-jJi ^ j/yi s.>U\ Jj^i Jidi jjia 

AiiU. jv£ »Ufc a ioUj Ajj^" ^ (1) 



141 ^ cl986 ^ .Mac Cormick S^>j£ ilU Jill <.Li^ ^ aJjLLJJ (1) 
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.(A-iiLcu) 2^2>c^ jjz Silil «Ju& jf j Jaii yoiC t_~j<3i jf J jiil ^yCc. 

<u£j j iy-y. ^iil c__jJI iJLa Ji«j .5JiU aJj-Ol 0! JiSll Js- Ui^l ^JU" 
^UaJl ( yaJl jf ^y? yiJ jf j^Cj -j^Jl li* j ^ _r*°4 N 

jJUi y JUjI ^JkJb jf (jSorj -kjyg-^ ^ J- 5 dy) OL) Lr bi U-Llp Jb'LJl 

jJJJl!j .^Jl5;j jjLJ (eS 5^it J4 ^y^ill JLipty jf ^lyi^b 

y^-lf Ui t^jj^Jrl flJaJl J yO Stu 4JJ*I yl 2iJLl-l j i jS I yi^ J^j" 
^^Lc- 4^ jyu-Jili ^ jU tJajji lk>- iy£ ^ ^*_UiJ\ jf J-Uil ^Jip Ju; 

dJilp 2j L? Lc- ( y2J l*_UP 4~*uLi Lk^-I l-^Sj jl 4jjj^- 2j jl 

Cjkdl cJlJli4 V ^JJ*^ ^ (or") ^ (J^ 1 ^ <^ v^V 1 ^ J 



<U^J j to;*)! IJl» Ji* i y^ j u£"ji.l y . Li'^f LjP iilift jf ^ys yii jf ,yC»-i 
IjwJJ ^^J Ajf ^«jr. c(_iLS' j>p lJl» jf i]jJG jf La jl£c. SJ_^~Jl y« 

^y j jjJ^o JJl ILp ^Jl jf <j (j^j" ^ jf ^ yuJ jf Jiss.j .*>t»Lr 

ajjS'jli Silil ^y 5J^Lp j>p (^y) jb J yu ^\ CU-JaJi |j! Jy 
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y OjjJj>Cj ^jjJJl IjIp y! jt» y>- ^^ip 2JL?-}Ul Sill I (j L}^P ^yi^JCLv-l j 

. c-^otll ^y L*jUs (j yiil <u^Jj .4i_Lsi (J y^>- ^y* tjyi- 4 <j jp 

AiJL^- j jJ-*^ yV! 01 (j (JjL-J* (j^* J_f*l l£^\ V*^' 

ijL* jf t^t tAj j jjl ^ j^yaJl AjLS' J j>- pjill j^P £jLtj! 1-3 ytU (J tfJl 

If 

.U2SU j^xju ji^iJl 11a jf ^ip .*j'LiJl <_> yJJ <j j>- jf liJLi V .jjp 

jl La Ja^">\J jf .*^v^>«i (-3 j y? J ^y* tgiy^ a-lpliili 

aj y> j^- a_lpUs lil cSjJiiU OiJ^'j i— ijJaJl JJs j jyt^j" jf ^ aUpUil 

j aiL jf !li> aL-jJIj .^^LJl ^^JLsrl J-«-*i V^Jlj 

;jL J y£ 

"iJalP *J ja y (2) 

.U A*-U- ^ aJb'lj aiL ^A 
La ^ yA\ IjaiLl SjLp J**i-Jj y*il tjai-l ^1 ^ V d^i j 
IaJs 3j y& j>- j>>J (jj-^j 4 Up! yLi! <j y»- ^ j^-fi^ U^j! * p y— J <J^~z£ c£~»l jJ! 

alply c_^?r!jJ ^~w^LJi (j^J^! J-*P Lj b ^jj^iaj! ^yj .Aj^jUl ^_JibL<Jl} 

aJ!jl«J! oIp!^ IJL* -Syr j L»wLp \jys> y>r LaiLi y_ jl .<J!wUJ( 

1 fi 

( j jJ-l 114 ^1 aJ! ^ ^y! Jlp t^^ldl ^J^l J^p cJu^ J 



John Langshaw Austin Oi^-* j' jLiJ^JN 0 y>r jj-g-i-* J^* ^Ll* J^' 'j-* j (1) 

tThe cat is on the mat but I do not believe it is ^ li! jJL^f V (j^J j Sjs-aJ-I Jj> 3jaiil :Jy> 
.Ujuc l._> 63 ^ ^970 dlii j tUo^j Uj 48 ^ t 1962 ^ cAustin j\ J&\ 
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JlsU 

.JLjjll j^Jl ctias^- y> U; ^-dl (3) 

jl (^jJl cLajf ^y-^' jjj'liSl ApLSj aJ^jUJI *ujgjNI Jaj'U-i (j^y^ 

jj^sj L-Up ^y-^ 5 ^ <J J^>^j •((Ji^ > " ^ JJ ^"J 

N jLiil J UajJ-l jL>il jl j cUlsU- a ji-oaj jb tUa>- ^Jsu L-Up <Ua>- ^aUil 
J j£ ^y> j£\ La A^-jj L« jl L>wjIj j-'-rf . ^y-^ 3 j-^ 0 j-iLaJt ApI jjL ^jd^ 



JlilLi jl^JUi^ jjt.jJ ib^^li (OUj 68 ^ d986 ^ (Neumann j£.y) js:,^ jA J\j J&\ (1) 

."iJb^J 



Begriff und Geltung des Rechts - Prof. Dr. Robert Alexy - Dr. C. Salek 



75 



^s>z^> J^JUj Oy'blSl Jj-J^J Ob <_^?rljJl 

<_->-l j ^_i!b£ jl jiJl IJLa J> jl?ui .-W-h J^-^ (3-*^ (^"J 

(Jjbist ^ cJUaj J, ^li f ijai J ii jl Oi^iij Oi^L-Jl (jJLdli 
*J*>\>-f obyj£ jJ-l IJL* j^ali Jb- ^f Jlj ^ b>f .SjlJljJl SLpI yT. eJbu^l 

4j>^5 jJ b» l-l^i 

.0^1 ^ liLil ^ ji ti*>U-^lj Oy'liSl (jo i»bJjNi 01 j 

p-£*b«l OjSy 2jbU oJU* (jj .(3tA>-Nlj jjj'liJl ^ Jb^aijNI 4^5 y jr-$jlj 

Jl tjzji M aJl-uJl SLpI jA jjJ- ^Jip 01 I jJtTjj of N jf 0 y*-k^y 1 01 jL^ 
LjJ Jjj ^Jl oNbU (j,^ j-Lxi^U ^»yL aJIjl»J1 oLpI y y .J yULSl j 

iJI^-Sll / -^LJji ^lyil ^ jyUJl ^\ t*Jb Jy~ yS/l 

i?Ljj| a5*>Ip Ig-i-s^y -WLJjNI <^ dUJJj .Jb- <_£b ^y^-^" 

_y^l b$y J>Jj ^Jl oNbM ^,12^ Ijlp- L_i 2jlJL*Jl 4j*l^- J^>- ^-y jOJ LS i^w2J 

OyblSl (^^aJuj c-jUxwa^ tj^"- ^ jW^~l J .As^-p^o jS- UjL- ojj^iil 

j { Js- (J 2jl-UJl ab^l y c_-J>rl j Ob tl jf-^J 01 ay-^i 01 L5 *-jsjjl 

L? *5U-I J*bJj^b J Jl gPjd Of N bC t^^Uf csy^ g;f ^ Jb^ AiU 

<b«jJ-l Jl bijlj J,bJlj jrijill A5ft>- Jl bi^. J/^ jbiLl .J^U^Ij OybaJl 0^ 

.SJJull 



Begriff und Geltung des Rechts - Prof. Dr. Robert Alexy - Dr. C. Salek 76 



Das Unrechtsargument 



Aj jtj ^ jl cS-iyiJj Aj^jliJt -If-tjiJl 4_pr ^ j»JJaJ! Ai»«j>- JjU (j^-^. 

JLpI Jl >JU j.iJaJl A*^ JjLJ ^ N jt Jb V A>j t J^T AJ A^Sfl 

Einzelne Normen 5i yidl 4J jilili j5Jl :^jl 

J ai yLil AJ jjUJl JLp! jiJl jl JLSj yull AJ jjUJl JLpI jl3l J) Jsdb 

^Jl j J^J ^^4^ ^ -^-—^ « J^J ^-j^ c£l 

Ll»j .Lg^>t-/3 ^»wlP L*~UP ( _^ r J *JL~?~ CI .3 1 ^il ^plij A^>- j LgJ^w' j*-~jAJ 

^ aJ ^JL* ^ Jji^J ^1 AJu.v3.il) tjjljajl As*>- cJlS" lil Lwi JjL^lJl jji; 

,j^J ji r- J^l J 01 Jl a jLi^l ^ Lft Jj ^ Ail ^^Lp . iJ ^uli! Joj A-prj 

Ein aLj£ j^Lc |Ju>-" a j^jJ ^^Lp ^JLJ jl ^1 t^JLjaJl 1~*j> Aj>rji 
jl jSo: jJJi JLp Jli*i"j _^tl!l ^UaJl Ul Jli> J jlD untruegliches Mass 
.(£jl jjl) AjliS 1 ! lijjkAjuty jail j jJUU 11 jvSj a>J*>U1 AJlj ^Tju 

a_«^>- jr^- ^ C -^"^ J ^Hr^ J y~ (j-^l 01 »->>-* j aJp jiiil j> 

^ fjl (J-^i _/»NI 01 .Jaii A-LL>cJl jl a^^l ^»J-1j 
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[ Js- jJQaJl 2jtt>- jl jt-PJb" ^ ^^-^ jt-sf^J t_~£ •*^ Jt * 

Jii jvJJiJ! 2j*J~ ^L-^l J^-io" ajj^I *»J~I jl liL- U ^Ti 1*-Up_> 

.olJJb lift U-UaS 

<_$ L5 *~-Jj £J^J jft*^ <3 5-5-^11 (J>5l_yil 

Das ^j-^ cDas Sprachargument jilll 2ju jJJl ji jli 
i cEffiktivitaetsargument ^IpliJl kyji iKlarheitsargument 
Das 2u^l 2jt,j JJ1 cDas Rechtssicherheitsargument j ^JliJlj 
tDas Demokratieargument 2Lkl _/LcjJ1 2^ ji tRelativismusargument 
Das 2_$j>!l jllj tDas Unnoetigkeitsargument Sjj^^Ul 2jt;ji 

. Redlichkeitsargument 

Das Sprachargument 4j 4*jj1)I —1 

^^.j .Unrechtsargument ^ijaJl '^>- sJt jt t"Recht 
I* j-ftj cjjJUlt (» j-^ 4 <j aJ*^ - ^ j-s^L^- J^-^i Ob J jij" ^1 ^jW*^ 

l j^jj* IS ji H* JS* <^J^ (*-s^J J,| <J*ji t(JJ^I 



47 ^ »!*pf jjli (1) 
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■f 1 

cJwsj 4JlSL«l \-»y>£- jj-Liij ,yu/Jj*>\Jl J^jLiil <_j\j>c^£>I jl .2jiLJ-l V>-JiJl 

. j y\i lit ^Js- 

11 -ij 4^J*>l!l (J ji l_JI ^ili .IjlAlj Ajj^lij! 4-le-tiJl J-^jwa-lii Jl iUi^^lj 

JjiL j ^>-l i y?\s*J*\ l^-j i] ji.il ^Jlj .^j _^-) LaJI 4_LpLiil £_^i> J <J^>lj;l 4 y^-^' 

jjy aJ V-Jl Jbt-jj o jJUit 5-U-liJl jl yiJl jiJl tali .<J ii^uio ^1 
^lalaj jlS" tal L~j cJl—J ^L«l liili tali .0 jJLaJVj "^IS" Cou ^-bd 

.^si>ljsJ! ^ d L£l iJj>tXj jl ^jiaiLJlj cJws jl 

jlj 11 4>J*>\Jli .Uli 4iix£ 4jj^3 ^ JsJ Cf ^ 



27 d990 ^ t dU.j d87 ^ t 1987 ^ cHoerster ^ JJf A (1) 

63 ^ s!Ap! jjli (2) 
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Jaii jLcJ Ig-^vJ j Aj y>r \s- j^s y> La jisCj ^ Aj jjiilt AxjjjJli 

Aj jjJLil AjujJJI Jt> jo ^ 01 k— .Ojjliil »jLj«J i_~~-LU ^iJL^tX-^'yij 

.AiJL->Jj Aj ^A oUtf ylSl £-a 01 t Aj I ^Jtj La CAj^A j>t Aj«jji Lg-fL/Jjj 

V ^^s^Uli! jl C~j^ AjcJLa AJ _»JlS t-jLv-i -L?r jJ La-UP Aj ^A jir! oLi ylit ^UtlJJ 

IIa JJi J j .Lfs^k^ (_aJU4 IjI J Jb^j Jj o*>IpI a jjS" All 11 ^ j A^o*>lil jjai 

if 

.UjJlS Sj^Tjili 11 ajxJ^I jf LS ^laJl Jji 01 t__w-Ldl jjP jj^o _L» ^xJl 
O^j jjli ajL ajtji .Jwaj 01 AJui cSJ _»Jlijl <_jL^I Jt iLi^l ^^C^ Aj^ j 

A^lp Ajl U jj'li lil ^^Ip A>o*>l!l O^^u" Jf- JfiLS^^i tAxj^l (_/aib «jl J 

sjyill oJ^-ULil <_£l cU 15 ,_/i*J' £-* A-^iLxil aJ jjliJl jlpIjJLSI jl^i 

Oja 01 j£s. o^Ldl 11* .U jJ15 J J]\ j aiUII SjipUJI j 11 a^UI ^ 

AiAj J jS 1 J-^j* CJlS' 0}j 11 j^ij k>o*>Ul jl t _ s ^3liJl J^«j jL Ai^Liw« AjI 

j UL JLL diiij j .U o-~J Ar^^l lit N|i t prima facie Recht 0 jJliT 

AJ jjlS w>Lo*l -b«rjj L«-UP (j^Jj .(3 jjLiil I^XjUs OJ^Aa J,;,^ lil «•! j>r\ (jL^ 

O-^J a>J*>UI 0l Jaii J_ja. Of (j^liU ^ 1 1 ^*>^ lW^" f-^ 

A«j jJUl Oli aJIp j . L _ r Ia5Ldl ^_jl^xJ lJLa> JjoL 01 aAp t_^rl jJl ^ j£Jt j cU ^Jli 

<_jL^I diiLA Oj^J ^ La_UP Jaii 

AjCJLa AJ jjLJ 
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J^LiJ jl ^^kj: ^ aj jiUi ^ jj* jtj IJiaj Li I (jydJl 

4^j?r j ^ L5*>Us»l Lil j, jJliil j> ^giil aJ"^' j-vfLp Jbol ^^Ip Usl jipl 

Das Klarheitsargument ^ j-£ jJl kuj^ — 2 

j OjLa Jjij tUs AjJLliJ 2LpLv£> SL^-SH J^l j 

aJIwUU a jixiil aJLS^I AJ jJUJI OpI jiJl Jl Ja^ ^ jl ce _,£ux~dl AiUaJl jyl J^ 1 
JL~- UiS 1 tUjj^j ^^U-f j jlioSft aJLL Jl I-*-* jli tO jJli Ul ^^Ip 

jl Jjii A^-^l jJl 2jJJl y^~J L«JLLP .AJ&UjI Ajlp j ^K^-^ JLaJL! JlSLil ^^Ip 

^j-a tilii JS' l(S AiLli (Jul LgjSdj C(jul jS J>^*J jl <L*_vi3 jjl ^jvil jjsjl 

jl jCju jb Lv5^Ipl jl Uijl lil .4 r J*>L> : - v yi a^JaJl ^ ^ j^is jj j 

t jjj^iSol Ai-Lyaj *y s-^j^-i LjLs c jryl C— » Ailjiil jryi jiil 

aJ*>\^- JjL-v« — tili j> j I j^ij jS/ jjJucw I ^IS' bl lJu& — jt-AwUp j^-- 

t4^j5tjjl 4jJJ Ajji\ oljiS/1 d-Ui L«JUP .U>jJ pjj jl JJ Ajajl-I ^^Lp 
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oL^sy LfAv^jj ^ AjjjUil wipljiil ^t^S 1 ! UjuJ jf \J jj^ La-Lp 

jf 4j ^JLi ^ Ui .i_JUa j^p Jf\ of JjS'i aL&jDj j-Uj 

£ j-frA* J* ^J*^^! j-^LjJI .iLitU^I ^^Ip ^jJL ^jJl ^ywsjJt J.^jLaJl 

^» j-g-ail ^Lj j -U^-jJl l-*JJ>I L«* ^^J Sjj^Jlj 7-j->jJI 0* Ja^^i 01 Ljf 
.ihpf JuLU . o^jLaJl f g) V*^-f j-^L^ J^-^i -UP OjJULH JU-j -ia-^O 

^j^5jj| ^*Ap Oli j^isij^JJ <L^jJL)j .sJLfljt« j^ftLi* ^» ^bcii ^jLp OjjLaJl jL?rj 

4P*>Us( :iy£ of Jj cv^f ^jip iS j^i (Jjj^l ^ (j- 4 ls^ ^ 

J JP~ l5 ^jij ^-WW 0} V ^LaJl -*pl j-ail of lS 1p 

JlpI jijl j jJLiaJl j 4j jjLiJl Jpl SULstfUJl J? jiai-l 01 j £- jil f-AP 

aJlft j .Jljs-^l jjiS" j Laj^JI t_j«^2Jl (vJiaJL 4^«i.! j\P AjyliJl 
^j^bjJl Aj»jji o| . OjjULib AiiJl "Ll^Ju^ Li I t^j^isjj! A^jji aISsJu^ ( j^J 

.0 jjLiJl ^ y$jj» (j AJtA^-VI ^LuJl jL>ol ("j*^ l/ 4 (jAj^" 



187 ^ (1987 ^ iHoerster >^y> u>j (L»a»j Uj 45 ^ t 1971 ^ cHart OjU (1) 

2481 ^ d990 ^ Ua* U_, 

343 ^ 1 1988 ^ t Ott ^jl jjli ( 2) 
.U^ 349 ^ 4 j v LJl >l ( 3) 



Begriff und Geltung des Rechts - Prof. Dr. Robert Alexy - Dr. C. Salek 



82 



jjJUJl (Js*^L.| ^ji^J of *JljT J*iJU jio" lil .^Ui! -dSLio a^l 
^jljdt *>\^ of jlJu^j N obli^li • L 5^ 4 J^-^ ti^^lj 

y> 0 jJliJl 4JJai> l« Of it jUail jJUaJl o^U- j cJ'^U-S'l j 0 _^UJt o^j 
^ v_Jjaif jf of jSo: <7 ^f y> (i^U-S 1 ! L. L.j ( ^ 

£UJT .jjJLill ^L^aiNl jf Jb\yj oL-olT OjjUJl J>rj 

4JIJLP 

^j&JlU i_jU-^>I l«f .2Jli* JjI~~« lit ls 1p Ifc^j^^ j LfrliLib- f.li^-1; OjjUil 
JuJu£ lit JLp Ubl p-ft jJj-^j aK-^JJ Jliil ^UaJl 0 JjUII; jtJ^ti LS «^I 

. 0 jjliit j» j-fii 

.OjJli aKju^. cJjJl ^t-aJ j <o JUi! JUaJl 3JL>- j 2LMl aJKaII jL 
jv^^i .^y^S 1 ! j-* U*AM 

^jLpj . Oj-o-Jail iJ^>- Or 4 eS*-*^ 5 k_jb>wsl iatt?- ^ J-ij" ot 0^ j: - 



45 u ^ c 1971 ^ cHart o> (1) 
187 u ^ t 1987 ^ cHoerster (2) 
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4kiU a _^?T ^LJi aJ*^" J^^— 4 r ^ cf^-- J («*>^f « j jfTJdl 

4j JJ (^JJl SjIwLnJi aU-1 jA lJL£. 0 jjliJl J*l_Jj\ Ojj^ j^v t*>\i» 2jlJj<Jl ^ysl j&\> 

.^1 ^ill ^u^f 

Das EfFektivitaetsargument aJLpUJI A*jji —3 

(<£jUl a^Jl) jliNI ^^-\ JJ £j^->L> 

JL*j) 1945 ^»Lp Jbw 4jfj jlP <ufsj j c lS jw5jJ( OjJliJ! i^aJL* J^ou ^f ( \L*^j 

:<oLL. bjj ^jj (gjjUl p£J-\ jLitj JUldl UUJl ^ JA 



46 ^ c 1971 ^ tHart OjU (1) 
Uj^ L. j 174 ^ d973a ^ tRadbruch j^jIj (2) 
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* 1 

-Up IS%^\ Jlsol JuJj dUJo ( )M <iNl j SiUiJt j 4jL^x1I JjJI jiJl Jl^ 

iUip^l 2^!U! 4jL %»IS JJi JLp OjU ibu-ty jf JU> 

ji UJ j j^J (jjiil (4) oi jotxll ^jJu; j AiJL« (JLp ^^Sj (^fWl 0 jjUJl j» 



327 ^ c 1973b ^ cRadbruch j- j^lj (1) 

743 ^ t 1973c tRadbruch j- jy.il j (2) 

205 ^ .1961 ^ 4jO._, ,42 ^ il971 j. cHart OjU Ojli (3) 

185 ^yo 1 1987 ^ iHoerster (4) 
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^» _^jL. 0 jjJJ^ di^jf osij" 01 Jo jJu J-*! o-bfc jS^i . jjJLSJl 

^ju AJUai: ( _ 5 >wsjJl L^j^i <uSsJj 2j.lJiJl ^IjJLSl A^a ^-lifxJl 

^gipj .OjjUil oU4 iJiii^ US jj> Ji^jj c4JjjUSl oL>rl_pij oL^rl^Jl 
j jJUJl fj-fL* j v"^^ Jl^^i 0 j-kji ji^ wiXsJ jl 01* dJ-ii j- 4 (jia^ 1 

Ji J jji uy^ j JU ' 1 — 51 0 J*>^ i>« ^ jJ! (J f UaJl oSf 

(2) "^j^l aLljf (^iJl fjlll ^jSsJ-l ^Ui-JJ ^x^vf A^pjj-i^ 



186 ^ t j;UJl (1) 

yjji Uajj jjlij t 32 ^ 11990^- t v'j^j '71 ^y> 'I960 ^ tKelsen ^^JT (2) 

133 ^ t 1991 ^ cDreier 
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.V jt LijL^ 

"Li*>L*-( <x*~Jaj OjjLaJl j|" i^ijij jjvaj ^f- l y^' p^^i i-^-^j •^jj^Li 
"aJ*>^-S j Uj^lp iaij ap j^iu^ 0 L< SJ a-Xpli L)L" :aJ jjL iJ^L^-^lj 

LiLkJl lil Lu<3, 
LSJl 

^A_U ^jUwsf JL Jiju A^^^aJl A^Pj^^ill ^^Ip Jp\ jsty J 



71 ^ t 1960 ^ .Kelsen^r-iT (1) 
32 ^ d990 ^ cHoerster j^jy (2) 
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j_^o jl>" a^I^sj jiju" Li;L- LfJl jLidl ^jy.^j ili^S/l aJu-^ jl . J'^S/I 

jiff" J 4j ciUlilj A^PjjJuil jj^l ^jjl ^yt^Jjj! jjjllU 

L5J1 

lift jLupL ^—J diSJj j ISJU li*>U! I-XaJ jl ( _5 Jt ^ 5 ^ jJLaJI i Jfc.il 

j^l jiil ba^i L»_~i jl (j Jaii AjL*-iJl jULJ j^fl a^ yj aj jiJl J?lJ j^I Li y 
tiJU Jj j .AjLx^aJl jWlJj^l V> yjj LLis Jaii ^jJliJl A>ulL? JuLb SilJiJl Ajyliijl 
J-j:j .4-^xixll j^p A^pjyJ.1 Ly oils' ^■L^sj^I iJift j\j Jjill LuSo: 

V JSLio aJIji*JI 4j"lil^ Ajulis jLli) c^JJl) JbU ll» jl J^ail Jl jjjUJl JU-j 
JLp v^jd c^^ 1 J^^ 1 fUiJl jls diSiJj t«jjL4 N (aL^ J>s„ 



345 ^ t 1973C ^ tRadbruch j- j^ilj (1) 
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l~~Jr\ J J j O-ijj a jLp iiLaj .tiUaj ^ SjlJbJl SliU^C. J^lo 

(1) ".;UUu jULaJIj o^lil) 

0} . J^Lp j>Pj t^*)^! j>P Ju*j Jb»- J,l 4jI*J1 eJL* Jil ^ yA^-\ i OU 

aJLj^I j50:„ N J^-ij 3jlJL«Jl <jl£ 4jS/ (JjJlaJl Jii^ (^jJl 

oLLkdl jl La Je j .^J^Jrl o*>LJlj SLU <j ^L-ty OLJ^I 

2 * * 
II* ^ lili ( } .Uk^ dUi jjyi Jl j^l j U-UaJ! jjh UJ^ j :L5:>Uty 

^^xj j y>r j ^j: N tl* jf ^Js- .(3Jl.uJJ 2L>- jUsJl aliU4l 4Ak^) 4j jUil jJUflJl 



4 a ■ » 



106 ^ t23 £ tBVerfGE LUJl ajjU^I ^^jJi JUSUl oljl y (1) 

1991b ^ t Alexy Ci ^Jt jjU (2) 
U^Uj 519 ^ (.1991 ^ tOtt oji ^ilJu jjU (3) 
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cA^Pj^lit JUysJl Jzj>- (AjtJmJU SliU4l Aijaj^) ^-jUaJt 

llU* ^-J UUj .(3>U5I ^UsJl Jjjj N J*>U^ ^ OjJUil ^jU: a y£ oSl 

lil tUijax alibi aJ1-1*JJ jU4l lJm> ^ip ^Pj^l^i] jS- Ja^- 

Jjr J ^Jl ^ f.y^\ ll» :>-b£ gJl cLjjJI Uoj-b~ j aJ^Sh oUkdl cJlT 

^ aJLpLsJI jL- ^ ^ Joj 0\ ^s, c^wU\_j ^-^1 Je\ js>j\ 
0 jjLiil ^^Lp jJU ^1 aJ (J ~J j^ws jJl 0 jJtiH * Ob : Jjij ls*-^ 5 ^ 
JLHJLi . wU*j wb- Jl j£ — jJlJl ^i-UJl ^1 _/pI - ^1 _/p^i lla j .aJIjjiIJ JLil 
^^LJjjJl (j^jLi!! t_J4 ycJI jL OjLa cj y.j^j Cy~^ t^^- 0 ^ j*' 

jp apLi*] J^p Jl^Uvj ji ^ oJjlp J y *>ls caIUsj aJj.5 — aJ jjli j^p aJj.3 <j 
Jjusj jf jt c«JUP aJ^N/I ^L^N/i Jij OjU Jl pJJaJl j j/tJkl OjJUil (J-iaj" 
Of Up ,>JbLl *>ir Uij Aj^JUil v L^^i J] iU^-^L ^Ui 

346 ^ « 1988 ^ ( Ott ojl jjli (1) 
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^ 1»Jjlp 2j>w?lj jXJ U>j! .aJipUSI Jk3j y j>^o c->li!>ta>-l 

jl L ^U J J! j^JliJl ^SIjJl j ^L^NI AixJl tils (1) . (a? L J Jl ^IjJl J*>U 

^.UaJl ^C~"N ^ -^ N y* J* W>-^l -5 jJbU (j-o-s^ aJ*^ 1 * oLila^ 

cS.p^o l? Lj<-!I (J^^l j ^iLJl Jai yu ^Js- jili £yz>j (j Oj^j C~~j 

ilJjcu-^l Js- cAs\£l\ j v^jUJ! cj^-UiJI j yJl c^Uj^l J"^ y 
2LL=»— y AjUj j A^l^-j (JujwaJl yU-l ^UaJl jl SjLiNI JU*^ j ..JiJxilJ 

Li yS'l II* Ji, ^1 >l jl o^J 01 Lip jlT bl <JI y^l j ^1 
i__aX» ^L>^l jl .^yiwsj^Ul ^jOa-ll (3_jjl-SJl (*j-S-*^l u^Lr*. c$l LuJ 
(j j jJliJl jg a< jl jLu cp-fi5 y ^ I jj«ilJb jl *s>r\A I J Lg 3>. ; .sL2.H j jjLiil 

AiUaJl 4_J jjLSJl y j^aJl jl Ij^o jl ^yi^j .^^ws^l i_^»-L<JJ ^ jjLiSl (*j-g-^l 
o—J aJLpLL ^tilSj jl (j^L ^ytj-iill j jjliil u»Jl» t^^W 4 J (_r-^* J! -iLt^^lj 



347 ^ .^Ul (1) 
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If ijy\ y> Uyx*J ji lit aJLpUj SiLjiJl aJ jjUJl ^ j^aJl ^tilSvJ 01 

?uyjJli Ut Jlp aJ U >J y< 

.IjsiT jjJliJl ^^L* dAii Juc. yjj iUL4 iiUaJl aJ_j-iJI cJu>- 1SI 
^1p .LajLj£lj aJjAJI «jjs> [jf-l'^J ^J^J * ^r* ^ j-* y^ (3j' 

jj> aJjJlSI JU- j Uajf AjyUiJl ^y? j^aJl ^Js- yjj 01 ^yXC t^JUtj 

<^f jf ^ULL 1 A_Jli ."RisikoefFekt >4-l yS/b" *Jl SjU^I ^<o:. .o yUil 
^ j^L. jf aJIp bl L»^>- (JJ jil (.JlU^ aJ jJliil j^p aJ yd I j y^f jjjU^S ApL~» 
Of <_y5 _y-aJj . LS *^jkll cijjLiSl fygjill jf ( _ s *-> jJl JjjLiSl f yfill «-y> jii 

j>p 47.)? jj (j^"- '^-^^-^ ^y^s ' j-^-^i 01 aJIp bl l*^ JL-J ^3 _y (j l _ysl* 
<U^j .|jLJLw5 *y j 15"*>L» <J ^J 0L*Jl g^baJl i£> J .SyU- Aj^li JLplyj 

.Ojj-^ J Jy^ lit* J,! ^Xij JLs^-lj .JjtuiJl U»L» 4_J yllSl j^P aJ jwUl 01 -L*^U~J 01 

viJLSiJ LLki (^Ip J^-io J £^ ^y^^' ci (" j&&>\ of j^ipf lili 
aJLj aJLpj cU jjli J t>j\J» j >i of V jJLaJl 4~U>ULi! Oli 

.aJL«*^U A^i> jXj bf caLo yjy ^Jal^o Aj jS' ( ^Ja>0J J A^jlj ^^yj yu-» 

(3 y LiSi ^ j g ail ^Lp Jjju*o aLo OLj j 0_^Xj U»-Up J^i.,^ _yaii-l ^^yxJ j 

Oyli j-Uaj jf t ^jr Ajf jL^pI jJLp 4( ^U Jjy ^ ^k^l ^yxJj .^yw^yil 

Oly^j *y ^y ^La^l jy-*-* 01 JiS'jil Ajf lp .aJ| ^Lu-^b JL~j (^y^j ylj 
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£^>~~ j ^1 sJj-ill 4^pj^JuiT. SiLcdi Al^Liil J O^ - *-^ .<»s-j-*Jl <j~-*^ 

.iilij! c^jLJl OjjLSJl LS ^a^. jv^- Ajl <J_^L> ^j-^i t _ r s^»LSJL) Lib 

LS ip ^JaiU j^5L5j jj^JaJl OjJLSJl fj^ii ^s-ljil _jt fl*Jl Jj^Jl 01 ^-XjJl ^.i 

01 

JLp i_Jj«JI ^ ^ f jLe 2^L*Jl jlj^l 01 

Das Rechtsicherheitsargument 0 jiUlb 4&)t —4 

tOy 4j jill -bLjj^l A*vs y ^jA Ojilja-j <_£ JLH ^yt-JaJl 0 jJLaJl ^-jii^ i^b-w^t 
Ol^ii Jl ijiji Jlli j! j^jr (^t Ob OjJjij (jjjJl l^I t JtA^-^i j 0 jJliil 

li^Ajfij} (0v^' ojJbi 01 UwUp .jjjliJl 4*jUs> ^^iJl 

J^Li (j J^^jJj caJlA AiJl iS y& aJ^>Lp Lib Li "U-i^J j L^Jl Jaj 
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!Ju> ^aJu j! U brl> ^ - ^jiJl J| jLdLj O^'LiU 

IJla Jiu (j^j ^ys^i 0 jjLaJl u_>aJL« iS-ky <y* 0>-l "V 01 jW^i ci_~AJd! 
i^LSJl j» j^ill oL JjiJI OLf bj l^-J ^ j^sj^ J o^>*Jl jjJu La j 

- jJJa^> J^-io SjlwUU AjliLi A^Pj^^j OjJUJl JLiij OL; Jji; (^JJl 

.d^-b Aj'Ij tilt jyju L> J*i OL JjIjI (jr^-^l J4*^ t/ 1 ^' <-^ 2 ^ 

sUrl sJlaj ojS 'y axs cJlT Lois' jjjiil OlS' LiS'j 

Ajjjl^jjl 4^Jx^l ^^iSCj" ji iJLi j . Jytl! jLxp^L ^ jW^*^ y ® 

£j| jail 0 JUL! 11 pij S^JtjUL jJUsil v~Jrt jly j J^ilL LUll =LpL^l 

jf Uajf cJli Jj t JLjflJ N -b- Jl Jva j Ib-J^Ul jjIjc ^JLSl jj^l 01 caJ( jUil 

Ui JJU ^Jlj CO^U-I ^/SJU JbrjJ 0l OTjil C^ 1 - 5 JJ ^ ^ 

Jlp j.1 ^-jL^ jJJi iiLft Olf bl L*J Uik* 01 LuSO:.. ^ tjss-^l 
0_^La]l J^LJj^I yii .aj^LrJI o^LU 4jjUiL v*^l 4-LJi aJu& jf 
Jl JL>- JT :> ^i" (^^JiiJl 0 c^JfcJL* U J>Sj ^Jl J^^lj 



106 ^ ( 23 ^ tBVerfGE ipUVl ^y^jJl a^iUl jl y (1) 
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j 3Jiill ls 1p kji^ijail jJbJl oJbf ISI U-i ^ yjs y \jP\>, jij^J 

4^J j_& jjjlijb 4jli!l jl Jl J&]\ C*aL* jl V 5 *^ Jj^'j <UP LS ^b<Jl (j^- 

(j-LaJ jl j jJbaJb <Ii!l 4_*Jl9 aJL>- jJl 4^JL)! <U^Jj t jti oli 

-j 

jSo: N Iji*. ^Sl-uJ! SliU oJbJ bl t2jlJL*Jl >■ jj^blib UtU 

«-Ny>j (2) jii^ Aj? jJLp j jjLaJb 4ii!t fx» Jl j jj^Jl 

Das Relativismusargument < L~»J l AajjAJI —5 

4-1* . jjjbLSb 2Jiil! a j5 y Joy ixjjjJl jt .AS'jil 

i(_£.iL*jl jtJJiilj ^jLaJI jro -iJ-^-l 43 j*- 4 y {J ^i Ob J J&j ixjjjjl 

Jisj 4^P 2iyt^ Jl Jj^SjJl jl t fl^?;< _sb£l LiJ i_~*^aJl ^ Jj 

bglSsJlo 4~~J| 4j«j jJlSI A^p ji ^ft a~La .jJiiil (j 4i>t*ll lLUjj cAJibtil ^bx^^l 
j 4J*>b^t Jb>o| /gju bft-LP ti^P eJla lit* .ui^^kdl 

^Jl o^U-l j j ^3baiS li*>U- jv^U aJ15^I ^biSl ^ ^ j£\ j ^bUI ^ 



U^u 344 ^ < 1973C ^ <Radbruch t-j^jIj (1) 
UJju 94 ^ t 1985 ^ tAlexy Lr -^Jl Jajt jikll IjlAI ^ J ^ ^Jl! (2) 
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jf (jyn OLJN aJ^"^ 1 Oljj-^xJt jf ^ f U> j5Cio JwU V lift j . . . ! y>NI 
aJjJLLS \*^> jJt 4J jjUJl -IpI illJlP ^'l tJ,Uil ^jlC, i_Ls£ 

jl L^slS t^>«^>jJl jjjliJl ^_»j&«L* ^^LftL^ LJta j*-*^ -^-jj *^ 
jl Js>l j» -^-jj cLiL^Jl LJ*>L>-I £^6-^ W^j cAjjLJl ijyl jaU (_£-WiJ 

ls 1p ^ j^jil j jAjo 01 2i^Uail J-fJ 1 ^Xj jji .SiJi2j» aJ'-^ ^t^-f Ji^i ^Js- 
ytil -1933 j»U yuJ g;jJ( 0 ^13JI 2uLii j) 1933 3^Jl aJjLp 
^•y^yj L _p^^' 01 J (j"^^ kw~A*U.I Jl bL^I 

^ *jl ONI bJj c-ol^l ^r 4 " :J^i V^N^ &jLdJ 

tS jT ^1 yo^l VI 0 jiUJl ^3J4 jLcdl Jl >Jl 01 J^x^J.1 

.^j&Ail jSCio ^Ull lJi& j j ( ( _ 5 *~k5l 0 jJlill Jl ^Ij^NIj j^^jivj jjl 0 jJLaJl 0U 

jJr^ LjUi?-*>\i. LaUjtJl ^^JLo-S' ^g^~Jl 



2482 ^ tl986 ^ tHoerster (1) 
175 ^ ,1973a ^ t Radbruch ^jy.^j (2) 
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.Jjiil 1Jl» Ji« aJjJJIj S^JS^ij ^Ld^jJl AJjJUii SjoJJ 2^JU ^jlijjt 

j aJ*^^ 1 ^ 7^ j^" <J j&i viA^-i^t (j| Jo JJu of ^^jTj 

j! ,^Jlf 0j^ 01 (j^il ^ j OlT 5 jo^l (0u— M jt otu J">U 

01 Ov 0t ^ jJl yp^i 11* J -l^^ ^ <j 

:<JlJl aL*jM Ji« sjij U^- 01 J)P- <J t Lik^* IjJ jo 0 0^ ^JUaj 



328 ^ 1 1973b ^ tRadbruch ^j^^lj (1) 
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J,! dJJJu 2 yu ^ju^s jJl j ~a\&J^a jl . ^aja.:.* J^-ij (j^-^" Ot (j^. 
oljl jiJl ^jjJ 4jlSL*L jLcj (metaethische J*)^^! L«) S^ilLy «l£Li^ 
Julp (J iJ j( t-^tt-i aJi* J jtJ La jSs^Al j^p j .aJ*>U-^I 

: Ji* 5 jLp jt J! ^N/l JT jj 4jL 

"rationale Begruendung ^ak ^ j>jf 

"rationale Widerlegung Ja*-*" 

1*1 .*>U?Ij jJJu ^~Jl 4j ^laJl Jfi>\ jS-\ jls f.Uo^1 iJLft ^tf lil* ,«Lil5' 5 jLp ^» 
Jfs\ js\ ^Js- JL^Li j! IaJ^p ^kx^uj c^pw f-Uo^l i JLa Ji» jl j&\ tal 
N/ gjl t( ^jLil £-1^1 £U^I ilJb- ft Lu Jlj^Sfl jj t^tt-Jl 5i>Jl 
a^«J1j UaJJ j jSsJ j15\j Lg-^Jj tjj..,??!! (^"^^ Ula>o j! I Si joJ 

• j>y 

AjjLil J'^'Vt Jl J-^o (_^JJl l5 ->La1I jLtu jL^^yt, jJLSj jJLo U^i Ul 
^»UJl 1 JUfc Ji* jl IJl^s t^Jsl^A^ J^A Sj-iUaJl SjibJi (jytjiU li*^ 

t^jUoJl ^ Ugjl J j>- \.c\?;a Oljl jl-W>l LXjf 0_»SvJ L*-Up iI^bVi'.m 



1991b ^ <uJ>.j <Uo~ L.j 53 ^ d991a ^ tAlexy iUi j >il (1) 
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)al~\ jl j£j> JSCio SjiUaJi juljiJl Jw? N i^jUl J^ty Jl -UX^j 0! 

j ^j*^! 0 ^ j^jL. j^ j .4j jUl (3*>U-^ ^Ji^b JL5 J Jaii 

Ig-^xJ j t 2 ^^-- 5jg-aj ilLi Jj j-p iaJL>-I sJLa JjL« j aJUjCU-I {.L~j Ij-jfT 

J^v2j jii tl» (J 4jjbJl jj*>lj>-VI ^ j—j L»Jjp .a j>^Jl V 1 *^ C-~~J 

.J^b-^l aJj* SjLJi a> Jl ^^siUj ^l j>yi 

Das Demokratieargument aJjI^acaJI 6 

^JaJ jl t^^. L$ Ji •^^—j ^^Jl AjujS}\ jLio aU L» jl 
^ j^jL« jb : J jiJ Sjtjjijl aJLa .2-Jsl yLC-^Jl t^::^ j jJLaJI ^ a< SJp 

j ^Ijjj! Or J ^j^JCj yfcj ^^UJl jl J&>- t^ji*^ ^*-j*JaJl 0 jjliil 
La jLo ^^1 jf jL^I (1) .4^uil 4-p^^JI 2wju^idl 4juil Js£ ^aiJl 

4pLv3 t^u _ r ajJl 4jiLJl oUsLyai^-} ^^^Ip AJLaJiJI 5jaLJl {.I-UpI J ji>- 

.otjaLJl J^ai fj-y. ^^Ip {.IJUpI Ul ^^Ip kuj-Ul aJL& 

^^Jail j jiLsJl ^ j^jS-* jl ii?-t>b L»JLp (.£ jb^J l» jle- ^ 4*jjJlll aJLfcj 
^v?:2> ajJla .^jLya J^->i-! ^Jl^Jtii 4j\ils£ Xs- _kli ^jjl -UjIIj j y 



jl 4i_^-o jSb: U^-ty ^ -193 ^ d989 ^ iMaus ^jU tOjVS (1) 
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. jjl^jJb A^xj j-iJl 4J2LJJ Olij O jjli 2i*>lf- (^1 I y^i <jJ jl 

Das Unnoetigkeitsargument Sjjj-£*yUl iajji — 7 

;5j '^j^-^j a***/ 5 L^~Lp ULll?1 ^Jlj jy.^j ^-^U^ ^ SjLjtJl 0} 



jl .dJJi (JLp ^ Jli* ^jJi JjLJI 4^uirl jly ^ol^l ajjjX-jJI 

Jj\j I J>\Jr\ jyljiJl ^j*!) jl jit JjjJrl ^^Jull jjJJU_j .(4jjjliJl ^j^aJl <j 



(1) 



4J1jjL| bUaiJl ^ j-i jl ^-j>waJl JSLijb AxjjjJl aj_& 



44 ^ t 1971 ^ iHart OjU jjli (1) 
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cJ^ *jLi^l gpl^l j^-ii! ^ 103 blili .SLJ^I l*U«Jlj 
"Nulla poena sine lege *j jIp V" :5J jJUJI 2jj_i!l ££.sL. ky^y* 

sApli jt (Jlj^-I 0 jh^I Jb£ j j7 iJ 01 Oil L50r. (.tjjj^s jM?\ 

ij LgJU j^a.d! (iii^ a^L-I 4jj^i~o 3JjjLS c£.sL« <_£ jy^s Jis <jj <bl 
jP cj\ jJcJl fr l ^1 g£ jli^l ^U^l j^jOI ^ 3 lJ 79 bill 



:^L, L. jiiSfi ^lUy ^103 Silli ^ * 
J^. iljL- j JxJ (1) 

.< r Sj J > j! JJ t JjoiJl IJLA Jb ys- Js- j _^liJl ^ lit iJxiJl i_JIxj 0! ^JT. (2) 
. JjtaJl L _ r iJ uyl jiil ls^" * ./* ilr* j-^ ( _ r a^-iJl ^-iUj jf V (3) 

(1) Vor Gericht hat jedermann Anspruch auf rechtliches Gehoer. 

(2) Eine Ta: kann nur bestraft werderu wenn die Strafbarkei: gesetzlich bestimmt ware 

bevor die Tat begangen wurde. 

(3) Niemand darf wegen derselben Tat auf Grund der allgemeinen Strafgesetze mehrmals 

bestraft werden. 

. . . aL^$J jl j_j^aJl j ^Lu> jjJJ ( _ ? Lp o-I j-^j ill y\i J*>b^ j ji^jJl Jj-UJ ^^j: (1 ) 

«... -^Jr^' ^UipI ^\ j-Jl ^-J^ j^lj Jd-bd' I^A (2) 
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tg jL>^ ^JU j^liJt JlSLi^l LUj Jb- jif j o^l±u-^l «Jla Ji. 

Jf ^iJl 11a Ji> olT lij UJ J jL-Jl Jl :> ^Lii^l ^iJl £• ^ 

iJlA jl l ^ r u \ JU*> JiT .4j jJLLail a^J-pSH ^^Jlp jj^^ (3j^^ Ji Juc: ^ t^jjj-^ 



WLil ji tibial j cjMjj-UI ijj-ixj ^pf. J^-ij ll» JjJUj" ^£J.I ji* ^ (3) «... 

: JL^S/I 1-1* j 

(1) Das Grundgesetz kann nur durch ein Gesetz geaendert werderu das den Wortlaut 
des Grundgesetzes ausdruecklich aendert oder ergaenzt. Bei voelkerrechtlichen 
Vertraegerii die eine Friedensregelungi die Vorbereitung einer Friedensregelung 
oder den Abbau einer besatzungsrechtlichen Ordnung zum Gegenstand haben oder 
der Verteidigung der Bundesrepublik zu dienen bestimmt sindi genuegt zur 
Klarstellungc dass die Bestimmungen des Grundgesetzes dem Abschluss und dern 
Inkraftsetzen der Vertraege nicht entgegenstehem eine Ergaenzung des Wortlautes 
des Grundgesetzesi die sich auf diese Klarstellung beschraenkt. 

(2) Ein solches Gesetz bedarf der Zustimmung von zwei Dritteln der Mitglieder des 
Bundestages und zwei Dritteln der Stimmen des Bundesrates. 

(3) Eine Aenderung dieses Grundgesetzesi durch welche die Gliederung des Bundes in 
Laenden die grundsaetzliche Mitwirkung der Laender bei der Gesetzgebung oder 
die in den Artikeln 1 und 20 niedergelegten Grundsaetze beraehrt werdeni ist 
unzulaessig. 
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a ijfcj 'l/ 5 ^ ^j^-j ^ ^ f**f* <3 y* 1 J,! iS^j^ (* jg 
j 4j«jjJls .A^jjiil ^.j^' ^ j tUb-'V LijLi^ 

jf <_~~J ^ jAll 01 jJ JjuL 01 ( _ 5 ->liJ! (^jip bl« (JL-Jl IJia j a-^osJ ^jKi 
OlSC^lj |1 aJ\ ^ lit. j ^ y^L J^t jl j cjjJLJt i_> 

^ yuil ^i-J- ^iJUi JjijL Of ^MlJl jL J jii 01 L« .^-jUaJl pikSl 

jJJaJl ~L~^i j c5llk!l ^ j^aJl ^jlp ^ yu LL>t^£ Ijl y oJlll Ll^lSl 2^>L>-j 

4J^LP ^tji jij^>. ^ kUtl^l ^_J~^ C4jj-vf -Lil j 

oJ- abf cij^ jf j*j'b J^-io Or^'j^' c^^— j 01 (J^ju IJlaj -^y^j yf oli 

^>j^iJt 4jiL>-*>t« OI^VIj c^jotj Oyli jJ-«ajj 
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4^L-*yi i3 L5 ip JsLi>JJ cg j».>.Jg.U j^liJl ^ j-fi^ ^Jb^u-I ^jj^^t 

jl y jSCi .Anspruch auf Richtigkeit aJIJjJI SIpI y> IJL^ Jl Jllx«J ^ ^-f 

Jl zjl-bil SIpI^. Ji4 N J ^UJl jJJiJl Ji~£ j (JJiJl j ^1 J >UJl ^1 

^Iji! <_3 ji^ slpl^ *JJ^ i^**^' d ^ '"Jjj^ 3 ^^JiJ VLr^ 
.Anspruch auf Richtigkeit aJlo^Jl SIpI y> ^jj^ 3 j 

Das Redlichkeitsargument ^gi^-J' Ajwj JJl — 8 

^-^Jlj j! Hart o jl& ib^S/l J jL4 •" ^ j^. ^ j^p ^ W 4 " ci ^ J>i VLr^ 

'W^jj cf l/ 2 ^^ ^ _j j ^ jj^lo" cl949 ^Ip U 

oU^")^ t^JbT Lprjj of aJ Jji: S^yJj oLgirl Jl Lp^jI 1944 ^Ip 



LJ Lit v >>■ jjJLiil JU-j j j^u^ tOLG Bamberg v^ii^l \^y^. (•■£>- (1) 

207 ^jo tl950 ^ tSueddeutsche Juristen- Zeitung 
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^j^ 1 c> ^ 1949 r u ^ -A^V 1 ^ Ji J-jfj t^- i 1 

IS^- diii ^ \x» j ic^ail f'j^b ^b ^1 Unterlassen iS j£\ z j^s. 

ULif cStrfrechtsdomatische Konstruktion ^a*JI j ^jUi 2j £\\ ££:>bib 
cijuiil 4^*LJ.l Jj je- Lg-Ap c_Jb«Ai 4j y^>- j> l>\ (j^Jv bl> 

bJbv ii^i jf La Uipj .a^jjJI (j-jiJl J^J OLaJ^lj aJIJuJI jjj^ 
Ojbss ib~*^l j) L»_^ ^-J j -ob j jJli ££ib> A^»tv5 (j c~>*Jl ^ j-i> 



1»-Uj Uj 208 ^ tjjLJl £^ J.I (1) 
iJlJuJl U .u- Jl <dl jLiAl 0t ,>l >t 015" lil U_» Jjl_d! ^1 <d*J (2) 

j SJ~\ jL j^io N t^liJl JUL 
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jl Jli U>JLLP *Jo\jf- J>^o ^ jit y^i ( C^i j (j <t~oLi Ji>-V L*i^ 

^1 (J jLil ^UiJl jyl y O jj^* L^Sl k*^Jl aJLi C~Ls^ _jj i) jy*l> 4^>J>o£ 

2j jjlf- Jljjb (_JJl1I j jJUJl j! ti]j>^L olj 1*5' L ^_}jl (ji-^' 

jl T g : l& cjjtij ^Lail jP ^LxA'l i ^JT. Jgai <ul jLlf-l ^^Ip 'b>^ LJLfe 

jj a* - <^-> y^- 5 (*^ <3 V 5 J^J J^r-* 

ja jlT aij . jylii] U> U y>. ^ |JUaJl J Jsill JV*iL *J ^io jl 
JIp j&j! ^JUI j^J-I j^ c£jyl* Uioi JJ ^ ai^i! JLp piU jl ^jy-^ 

. j^UU UJl£ tX>- jlT ^Jls gjJJl 

JU-I Ax^Jaj Jbrjj jlT JLaj" diii ^JlP OjU J*> -XS j 

IJl* aL4 yt^J jl jj^o:. j i<j ji^ "^j SI Jkl ii jS jl Ui> jf t jb jbiJlS^i 
^ y jl oLiil olS^^l .^Wj^J cr^-A ^ ^ ^ ^ 

il^u-Vb oJ^4 jl Jp jjo jlS~ lJugi 51 J.\ 4Jl_>t» s-^ '^1 ^ jJ^. 
^ j^o„ l\ J.\ 2JU» Jl Jj^jJl jl pUl iilji^l £• tjjJLSjl ^cvj Swipli Jl 

L. bis c^l^rl £<y^l 2^orj ^Jlp IJL* Jjy4 jl jLxlL j^Lj .Jj JaJl ll* 



.U-u, Uj 234 ^ d 961 ^ t Hart o^U (1) 
44 ^ cl971 ^ (Hart OjU (2) 
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4juLi? t j ^Lxib t^i UaJl jjJUJl ^ Ij^-i ^ 'CjjLa L^JLj 

jf Jali A^xiii IJlA J;A>^ .c-jUUM ^»JlP Jl JL^L; J j-^j^'j LijjLail 

jjP jj-wiil ^ ^jaJl i— ij^aj ia.iiLJlj AJjJliJl -LpljiJi J^J a^~J\j 

(jLkj (j t^juislj^JJ 4jL?~- J^"' 0" 4 '^J^"^J ^-'-r ^ Jj-UPj .Li <J.>L*Jl 

JjUaJ £ jL>^ U yt Li ^^ioj . ^yaJ jyw 4jjAP ^ fj~« J^U- ^ y^Lr^ ^ 

jj^Jj jJJi> ^Jip c£ jktf ^Jl jLxi^l ill" v^"- 4 Ji ■> 

L^Jl jLiil waiJt j US' jJLo V l*JL* Jl JT J IJla j 

yjjjl J jiUJl jJJaJb jLo" Jj AJUil jjJ ^]! ^ycJ^ ^ JlpIjjL SJbcu-^'L) 



355 ^ 1 1988 ^ t Ott ojl (2) 
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c<Jjjli JUMji J*iJl i_^L$Jjl j j J-^i (J o-~J ULL- ojjS'jll Jpljijl 

(3^Uj! ^jJl j^j^r^t j^i jl dUiSj .^lixJl j>L*^-I Ji c^-sjj L. Il* j 
1*Julp .J*iM v_^L5Jj! s-Lj! cijjLijl £^>jJl aJLp OLS" l« Jaii ^ j^j 

^P JUL; j jZL>»*» ^jor- j J\ C-j JjxiJ j-« *>Li ^jUiil ^jsLijl jJ^aJl 2Jb>- 

Ergebnis ^JUJl — 9 

gJl oUsI ^ ^LkSl 2^ jil yj juj; ^J! gsj-l jf JI Li Li 

jiuj Lil c-> 2j ^yu-JJ jl ,j^>. ^JLi^l oU>l yp^i J^i cLaX^ c-^Ji 

J$Lio Jjj jl ^So: (jJJl " Ja£-\ jobJl" aLij^ L* aJpUJI 4jyji <JL~- j 

j ^AJl i_> Jb-Url ^ j-iil ^AJ liLi ,5J jJliil jiP aJ jjJl j\J>\ Jju ^f^>\ 
S..>5i l jLio 5iLjaJl 4_J jJLSJl ^j^aJl jwjsj j<r lil jl t^y^ ^Jl y^Lj 

^j^ij:. I^-S 1 ! j^iw-jJl Jl ^Ui^^Ij ^.J j^l As-j^kil 
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^Jt Sjl-Ujl SLpI y> y>r j ^ j ^1 jit <i ji?- j»l j2f \ ^ li*>Uaj! ^y^JaJl j jJl^l 
jf ^Ij^rl OjJLait Jls*- jj .4jLsIai. l t ol jl^lJt j 5 jJ^L; Of 

/y> £-~^l Ail .(_yaj Oj-b 2j jlf- V S-Lpli ^ JjLj AAwH^iaJt LfrX» : „,,g; jdiiJl 4js*^- 
Ot Ji^t JL& jio jC^ Ja*> Of Jt JS" j ^ 

jijo La j .LaIsl^ l^j jo 0 j^J of ^UsJ LJ jJt 4^jJ^ (j aJ'^N! oLLkdl 
jSC*jJ c^j jyJt 1 Jjss Ji* ^co |i til? .SL^L-^I OLJ^I J jjU- (_5 y> jirl ^ ji^U 

/J,jjLa]t £jtjit (J^^' <J^"~^ j*-^ 2 -^ 4^>- ^AftU^ (j^ cW-i" ^ 

-uSOj Jt^it (jgJtiU Uii?-:> J^-^s ^ ^ j -0L*oNt (3 ji>- -UliJ ^ 

.^UjJi _,kJl oLpr j j» li^l JJUAS' juj of 

Rechtssysteme AJ jiUJt S^Jaj^l : Ljtf 

a-LpLaJb J^lo L-i Lj ~J CjjQiJt 4>tj>- J jb" til La J jl~dl jji 

jt; ULL- L>w^jf JiJ .4ju ^ jjUJt ^Ua-Jt Jt ^ia-Jb Jj «J yjjj OjjliJl 

jOt; 01 jSo: ^ aJIJjJI 51p( ^ ^j-*-^ j' £4 j-^ J^-^ ^ <3 f^iJl 

IJla ^Lc i J^X; Ajt Jl'_Up Lk^-'V Jus j .i^-it^l ^ 4_pr j ^ LJjJti L-Uij 

J e^j^-jit SJjJlJLlt A^Jij^l Ol jI-~pI { J^- cOLi c_£Jb C~-*J 2_Ju_p ^Jlxj 

of jJLp .L Jt t JJV 4 Oj^j Ji IAaj t^ljjJt j JLp aJlju«Jt SLply ^IjJl 

y cr^ j * w y 7 - l^-^ L,JUP v*^* ^ ^ L *^ 1 jruuit 



IaJju b-j 68 ^ ojd (1) 
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h*L^ jUaJl pJljsJl ijJU>- p-^> U-UP 4*>*l j^JJsJl Aj*l?- i^^Sjj . LfiLft^ 

dili jP l/s^-*^! 0^" *M W J jjij U» j .aJLuJI alp) y. IJL* JL-pI ^.uJ 
Jp AJ^xll ^JLlJl ^ flJ^ AP j^ji jjlsdi iO^j ^jjLaJl ^»UiJ! ^j~£ ^cilxj 

^"jU ill^l JlLP ^ jJl lift ^jA J, ^UiJlj jijCj <LsnJ>- UL*J j 

V^L^ 1 tl)t) JjiJl jjh aL^ ili^i ajIjJI ^kii .Martin Kriele aL^ 
^aty Jlp! j5 JS" JSCio j Jl j ol j jjllJl Jlp p& 

fUaJl j JbU A^Jaj ji^O .Ajst ^ICJLil Ajjj^jJi aJjJl!) \JL_- Jlp 

.ai jiiil Aj jjLiil JLpI jiMj 3 jJULil j-UiJl A^P ^Ji J j>- <o 2iaJ ^i! aJLJ.1 j 
^1 aJLJJ Lg- aj c~~ J aJu^T ilx^l UjLx> gJi ajLil jf LUj 

jJl ^ jlo U. J, jJliSt ^UiJl j a jOc* aJ jjli aJ^-li ^L" jl J^^l 
^b^l y_ V c^JJl j y\J&\ js> a~J6 aJL^S" iL~-^l d^-b»o iJJs j -ty^S/lj 
La A>-jJail aKaII Jlp jti (2) .unsittliches Recht ti^uSllj 
.3 jjliJl ^Ikil (jLcJ a^>- L>jLs^jj aL iL-^l ajto- J] ^Jid! ciiii Jlp I^L 



117 ^ d979 ^ t Kriele aL^ (1) 
125 ^ t^Ul (2) 
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SjLxJl a.L&j .JU^I A^-J Lj'U- OjSC) LJlLP (Jj^IaJI 4_«jlls Oiij ^jJllil 

Cjy-^ _/ _}l Cf-Js*^ jl ^ L& Jj . 4iJL£- > g aj jl t j^-*>_ 

Die ^aAI j j Die Ausstrahlungsthese ^UJiN* w> y 

. Zusanimenbruchsthese 

Die Ausstrahlungsthese ^U-i^l y —1 

j 4_^L-t oJipii <_£ ji^- j,^iiJ | ^ikJ^ jL ^uj^i y j jij 

jL- J aJLa ^Lvi^l L*^y ^S" iL-S't (Jg^i j .JLpIjJLSI ai-& ^^1 ^ 1 

aJLA Ji* ^Ai .aA*S\ i_->b^1 ^'Li^l jiy ^Ij t^UiiU SijUa^ C—J ^1 

jCy^-J ^L&juIj .SjJUJIj {.UjJIj ^ uylj-sJl ^ j-^J <— ^JaJ^'l 

a^p jl .oU j^Lvj c-aa£ Lit J^i ^ J^' 

(1) ".<Gli jikil fUaJl UjJl^ jl ^ ^1 

aJ^idl SApUJ! aJu*. eg jlo;" LJ-lp i_^>cj J,jjL\!l -UiJ ^ ^jL^ 



UJju U_j 125 ^ tjjUJl ^ (1) 
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a-lplaS" iijLU jf 3 jjUil tfxjUs JjLL" j^SCJ ^^^j J-> J jJli jj-t ^U- 

(j La .5 j AJUx*j tAJLkstfcC. (J jJliJi ^Uid! UaJl £>lk!l <j A^Uij A^i ji 

J^ i jAj" fl i-ft ^U-i^l y jli JUL j .pijiJl (J 2 -^*-«-^ J^l j^l Aija^. 

j' iyLdl ^^jtili .Der Gesamtheitsargument A*^Url ^>JlJ ^^ji 

g.y>r Ai^ c^Jjt^o aJI ^iaJl JJS- L^j N ^Ij dsJjZ- cJ^s iS y£. 
£»\ jJl j J^wJt A*^bM aJlA Ji* jl .olJji- ^ajLv^ Ajca ii^io ^ y>A 

3 jJ\_aJ\ ^UidJ (3jjLiil ^UiiJ a^JL jjjill j au^J.1 jf o~>- cLp- 

Aj^jUjl -Ipljjjjl ->_^rj ^LP- Aj^xll APj^St ^ *L*S~*3 jl J^-^ AX^ 

y Jjj luSO: Jjt> jA A^iJ ^^JfiJ (^-Ul Jlj~Jlj .jtijaJl j Ai**ll ib joA\ 

Jlj^Jl IJia Ajb-VI j (t-v^-l yS'l 0| .a^U-I Lgj^j alft ^l*£^l 

a^xJ j caJ'A^-S'I SLp-I ^ j a^Ui^I j aJI-uJIj jLco ^ La ^ jil jf jjfc 

A^^Jj AjStJ- ^yss j jjliib 4_&iSl jl ^J^lj L^>w5jl ^Jl Aj-^llj 0J> yldl AJ 

j\ ^Lj^-^I jJtxJl ^^Lp iijjU-lj aJLSLsJI S^p^iJl A~^5sil ApljiJl jfj . IaJl^ 

aJIj .aJjJUJI Jsj^iJl LJJu* jj^- aJpUJI 

OV^-I 9-^A A3 yi^ aJ15^»I o^-oj 

wIpI jiS U-iji dJJJj j_^Jj i^^J j'UiJl A-1p iS J^i (J^ jt-UaJl j 

t^Ill jJJaJl J Jia jf Jo- Jl p-fcL-J jf jSCc AJ^li SJlp15 jl .^UaJl 
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tfs. ^U-iT r NI Otf' lit ? 

?JS^ (3 jjULi! ^UajJi iS j^i iS^ j*-^ (j (Juiis J^-^J jJ J 4j jjli 

ji SJipli lf«-^>jj cJLl? j o^-i ISI b> «Jb- j d-Uji' Oj-xj J-* 

Ji!xj j-x-iuj jL*ll lift ^Jj4 01 v£ --^J <J^ ^ 

2uiJl j NMx^i AiP u ia>^>J^ Ukll j 2^11 2LJjjUJl ApljiiS jjjliJl 

.aJjJ (j^-ll y 4j £-SLJj pAJaJl j jjJUJlj AiiJl l-L* 0} . 0 jJLaJL 

jjLiaij SjL*^> -UJjsi- c.-^: AJl IJLAj .0^1 N yJu> j jSvj y y- 1 -Li J-Tj 

.iPljljl jf jLxll lift j cJjJliSl ^J.Uftjlj yS/i jl*^ La-^P C4j ^JLil 

liil 

.jj-b- jjbtO ^oli CO y (JjjLill ^»UajJL5 j^Jill ^-J^ y ^^aj^tX^o <bl -i j-fiJ jl 

. 5^ yjJ.1 -LpI jiJl l? Lp jJJiJl Zs>xj>- f^sj 

Die Zusammenbruchsthese ^-Lil L^? ji —2 

* * * 

.^IJjl^. JI^Ihj ~ojy^>. \ ^J^i L*-U^ ^ jjLaJl -UjUa 
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4^v? j» A^a jieJ JJl j;P ^-1 ^«l ^liJ ^jJsl <LsIs yis 

L^L-ti .4iLb j j^J LoJup aJs'A^-I (_jL«x^ j, jjliil Lgjulis JJLL" Si yldl o jjUJl 
c^-j^j^Ij Uijj! ^Jl ^^aJL; Siyldl Oplji.il (J1 <ai4 jviiait ^^Lp fjjL 

. J jJLaJl fUaJl Jl t-iUaj N Si yldl JlpI jiJl j^Ip (jJaLJ U jl ^y^Jail ^ j 

jjJUil f UiJl jl j!>U ^ aLSI (j, jJUJl ^IkJ! J| iUJl ^ ajT ^Lp 

a^>1>-j c^J jjliJl JpI jii^Jl JJLaJ L«jup Li jjli L»UaJ ajL^jj y, 
Jl ijjc N fUadl ^iJb" j «-~~Jlj .^3 jJLaJl l^Us fUaJl I^Ap jSj^j ^1 ^IL" 
J^J ^1 dJl j ~t~otO cli~~j ^1 Jj t^UaJl ^ip 4ilJiJi JlpI jiJl ^L*-i| (J?l 

JSvJio jyO ^ jJliJl ^Uaiil £jUs jl ^y>c^ai ^Juil IL^s yij J|Lcj 

jSsj^j ^Jl JlpI jilt lLHj a^>1>-j o jjliiJl Jp-I jijl ^ jy^-it -J-a-aj L«Jlxp <j yt> y>r 

ol*^Jl j^JJ jp c-oJJ-l aJIJ-I oJla j L^-C i| .j,jJLi!l l^ll? ^UiJl LjJp 

^UaJl fjJ jp C-jJJ-I - ^jJ&S \M Izaij - ^1 IJU j JjiUil fUsdU kys>jirl 
c ^1 ^*1L fUaJl {JJ js> d-iJLi-l N ajT Lla j^-U-l ^1 .(CJjjl 

oL^Jl jjJJ ^ c^j^-jJl o^>- ^ J^li ^UiJl Jljj ^^j:. (_$t 

c-jL^S 1 J, jjUJl Lfulis JLlaJ Si jiiil JlpI jiJl ^ jjiS' cJli' lili .^»UiJJ 5j jJrl 
^»UiJl ^jUs iJLsi U jS' \j£>y>r Jplji jyjJ Opljill aJLA jC^ j caJ^^ 1 ^ 

Jii^ jl t^>JU«j jl (JJjjU ^Ui^ ^»UiJJ j^o: diii ^ 4iLi caJL^j 

J ji4 IJjJLs U.UiJ A^-U .JjJliJl ^UaJb ^LjaJl ij^jJ S^j*>Ul OjiliJl Jpljiil 
jj^jl OjiiflJl JpljiJl jl ^ yiJ j jji (jolj-tll jj j jJl^jJl ojji^i 
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Ifw %30 iSJUi oLLygJb iju^o" Jj_p=cJt IJla jJLp «.b jjjIiTjJI Uj_L/j1 

tjj^T -b- Ji AiUi C~~J Lf^J j 5iUi» Lf^ %20 j i£ jL^> pJJi ^Js- ij jJa^J 

.aJ^Ip 2LJ^15 jlpIjj aJUI %30 j caIUs ^* N_> a^U- ^N^^L^ %20j 

Ja*; ^Ji ^ Ul %30 JSLij ^Jij UjU Lit aiUaJi o^lsJi jlpI^i j^jJj 

SJtjwvflJ UUai >l ^pUj>-NI jU-^IaJlj »Jl^M j ijyljij jblii %30 J^^J 

( * ' 

^\ ij\ tJaii L^jL? LJ1? AiUaJl AJ^UJl JLpIjUI JjjLiSl ^UaJl JLaiJ ^j^olj 

L^Lp J-kJ yj 2Li^| AilLi jy»~Jl L«l j cU-jU? LJLli Slljijl %30 Jl i j*j 

jf Jp jisu ^»UiJ! IJLa s.Uj Oli j .(J, jjUJi Lp-jUs JLaiJ N (_$f ^ XH-^j 4ju^> 

Jj ji£ aJLpli ^^Jlp tL>-jU^ SlUaJl JlpI jiJl %30 yjj L>JLP ^k^JJ Jp y^i 

L^jijUs Lg-w-L-t SjlpUJI eijk Aii: tErmaechtigungsnorm jjll^jJl 
SJLiil ajeIl jjjt^^j! Jiiiy- ^ULj j cl^-jU^ LJLt <iUi> SjipIS li^ cj^liH 

l^Jl iUi^^L jJL-aj jt cLg^-L-f ^ Jj_p^Jl «-LpliJ j^jliJl ^UflJi 

L>lj .2iUi> Jiply L^J^ ^Li^V^ j-U=> Jj^j Jl» jl cSiUi S^J ^jli jlpI^S 
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^4 j Us! ^3 ^^uil jli ^J! J~4 jl t / JJ! oiJLJl jyi jf ^l^- 

diSJu j .l$Jl jLii! 2JU-I j <d cs Ja*i! v-*>UiJl jt Jj JLs jjJL^oJLit 
aJb- jJ 2 j Jj_^ jjijiil ^y. 4jL La ^ j_ of t ^5o: c^JJl ^1 js>i\ 1lL~j 
(Jl& Ji« ^Jl o^JliJl a-u-UJl ^j^Jj .-Sjc* lS^ Oj-b Oy'y 

LJii aIU? Js yJl IJLa ^ j clili Ju£ j>i>J ^ Ermaechtigungsnorm Jjj^t 
%30 ^_pr j jt of (jgjc IJla j .liUi 0 jSw- LptJlxJ (J ^a*j ^^SOj .L>-jUi> 

.<a^ j, ^UiJ! ^Ji^j V JUL j oL^*>U2Jl si* JajJ 

(2) .Sj JA\ 4J ^JUJ! Sj^UJI JU- l$LJ& ja ^3 dil^T JSCs' j^JUJi ^UiJl 



jlp ^y-^! :Jj^ 3-»£sM oij U coiiU ^jW^i *jjs^U ' 1933/3/24 

^ SjjLaJl ^JljJJlj j^ljiJl lil UJ tJUJti-l ^Ua^^l ^Iku ^pNI 

U jjiu ^01 ^j^c* .lij^i' (Jip i*iu iJiA jU tiiiiij liiiU tjy'jiS' U ^ip^I 

.Ua~ Uj 331 ^ 

«... t^Lp yJl Iju. _j UpUJI Iju. ^jldl ^1 jLco Laj ,oLi J j-JLj J, 
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Das Prinzipienargument 

(j 4^J>I jul £~^>j ^ (jJJaJ c^Lix^l ^-^j (J^i 2 -^ jt-Uiil 4r>o- jl 

L^i*>UaJl SjaiJ ..ibail (3 _jj 1_aJI JsUuJl jJlkui aJJlJ.1 4s*J~\ L»l .jJ^sJl 

(1) open texture ^ jxi* «.Lj OjU Jjij US' c ( _ s >w'j O^li JSo . (jx*^ 1 J 

5_Jl£L^j Cj»-^J-t j L^Lp JUu~j ^Jl AJ^JliJl ApI^aII (j^jj c^j^aJl 
JlsM La (ijJbU jS^.j (2) .A^li-l o^'U-S Ja*i j L. eJLpli J jkd Lj*>U 
lj Oj^s jjSvj: cS^j '(^"-^j^ OjjUJl j OfFenheitsbereich 

."zweifelhafter Fall *J ^SLi^ aJU-" Lit IgJ jyi^- s^pI jjTJiil ^ jxiil 
iL^l ^iU jt ^w»jJl j^JUU ^yiil JUI J N :Juh _p^l JLp 



^ tlpsen j-ol jjli .^Jl^ipVl Ijiy. («iljJl j US' Sj JiJl j Jj^l S^tjAJL « ... 

.237 ^ 1 1990 
124 ^ d961 ^ t Hart OjU (1) 
UjUj U_j 17 ^ d991a ^ tAlexy { ^SS\ Ojli (2) 
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( ) . ls jwsjJI jjJliJl JjljaJ joU^ Jl bUiwI tby&j*- 4jjL*J.I c^bU 



U-Ou Uj 350 ^ 1 1960 ^ cKelsen j^IT jjli (1) 
So far as the judge's arbitrium extend, there is no law at all (2) 

664 1 1885 ^ i Austin j! 
JLp jlk, i-s- .U-u, L.j 289 ^ <1982 ^ <Bydlinski LS £~J-^ >Jl ^1 IJla (3) 
Dworkin j^jji jJailj miethodologisches Argument V*-^' osul-l lJw j <us«j- 
j^S'j*}') <La\v is an interpretive Concept t£ j^Ju ^y^> l? Lp jjJUi) A^yj 
^j^j Ujou 20 ^ c 1988 ^ 4 Bittner ^ j A10 j 87 ^ il986 ^ tDworkin 

.U^u Uj 98 ^ t 1991 ^ tStrolz 
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^ JlpljiJli (2) .££.sLllj J^ljiJl 0^ eiyiJ! ^r^i JLJJLil ^L-li 

jj* Subsumtion ouJxijl ."defentive Gebote ^JaS yljl" "^>L^i 

jL v_JlW -iplji Uli aJus> ^^hll j^'j ."Optimierungsgebote 



287 ^ c34 ^ t BVerfGE :LpU^1 Sj^oJI oljl > (1) 

71 ^> 1 1985 ^ cAlexy ^SS\ t L*A*j Uj 54 ^ d984 ^ tDworkin Oi^jj^ Ojli (2) 
JjLiJl j&jtz j^wj .La-Uj Uj 52 ^ il990 ^ tSiekmann jUx~~< tU-Uj L»j 

bjj -li JlT s-br J'i u_JUaij ^ <ufsj t j^J[j 4_Jp XubU Jp JaJi t«JJjij 

i-u- ,»-l^aJ c's^^ 1 IJ"^ 1 -^I^aU LU? Uli S^-jj-i^ <JUail o\ y ^ )\ JLp j 

<jL»^>: c~«->sj- • >">^ -ii jj- 1 ^' ^Lii-'VI f*^" o Ciy^ 

ibil j jSo:. r- _j^ll Jbrl j c^t J-pl_jiJl i_jLp JU- J ^y- <ol j .-uUI ~v J> ^ LLaiJl j OpI jiJl 

l?-0>4 LjiU^Tl UU ^UsiJl ^j5j ^Jl a Jl blu-l ^lui jil j yliJl J JJ-I 

. u/il — j j^UJl ApI y J»*i lit>UaJl 
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JSCiJl ^iljJl j Abwaegung 3Jjl -Lijjj U-*-^" 

.£^lil 

J^^l L? Xi-l -kUj'Vl Jl Jad\ J ^UJt J^l lift ^ Jijail 

4^ y j JtA^-^l V^yj oL^y o*>ta y: j^JlUlj 

Die Inkorporationsthese s-1 £ — 

aj j j-g-^- (j (jjiliJl ^UiJt (j Uj . jjk' (3ji !li ^Ufl^j (JJji^j y>H\ jLS' li} sift 

A^L^I tSl\A\ _L^r <£jl^l jli^l j^-jJli .JUL. \*\£f Ulil 

^ y>-l fj_^ ^ J,jS/t ailil j <Wa^ OjJJ-I ^2jJI j (j^ikdlj ^^kH 0 
V^oJl hj~\ TjLj> Jlp aJUJ! Salll jj (Art. 1, Abs. 1 GG)aJLJ^! U 
i (Art. 3 Abs. 1 GG) SijLJJ tv Js- Sjll! jj (Art 2, Abs. 1 GG) 
4J2! ^ijrjJl aJjjUJI aJ jJlJI \Xy> ^Js- ^ J ±*]\ j 4j^UJtj yujJl a^Li! jj 
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x^r JLii Up j t (Art. 20, 28 Abs. 1 Sat. 1 GG) ^U^-^l Jjl&Ji f v j 

cj jlJ-i ^^ixii j *J jjJi j o jjuJi l^Ip jj^o ol ~4jy^-*i\ jji^-aJt iIa 

t^iLll aJLA Ji._y .SjiU^fl Li lit J (JjJLSJl fUaiJ L yw>_ ? JI jjJUil c^Loi" 
4^jaJN/l J5" j Lg^iij" i^JL-f O jLL'j LfV*^ <~**^£»M jP ^JaJl ^JaJu l$j~~> 

j| j-i diSjj ^jL) ^yws j 0 jjli Ip -brjj 
jSLi (jL dJUi ^ ^xu^o L>JLp ^jL; <u£j j >( 3 jJULil ^UiJl Ji ApI jiit j ci-^LU 

l^^L^ Ji— ^ L> Lj L>0aJ 015" lit L-i 3Jlw 01 J jiJ aJU J jl 

IJLa jf L^j ^al tali ( j jJliil aJ(w ^* 01S" J^Li 

Jlj^-^i JS" j ^-Xi jf t ^So:. .Zb-y Jjl j Lfxipli -Uij AjJLil ^J-l jli 

o 

iJl* Ji* OlS' ta| L« J jyL (_£JUl jjs ^yws jJi 

<_r^ s^J-^ ^' ^JJ^^ 1 y OlS' tal L-j £-_^> Jlj*Jl 

O^Jliil j V-L-^l JlPljiJl 4jjjU]l S^JiJ^l JS" Jj tL r -^xj Aj^liil 2L*Jij^l 



2481 ^ »1986 ^ j 187 ^ t 1987 ^ tHoerster (1) 
186 ^ 1 1987 ^tHoerster j^j** (2) 
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J±> 4_pr j (Jlj — Jl lift JLP AjU-NI *X> 01 .L^by J* L f-^ 1 ^ 

lj\ cU iJ J>J^> j p-^= Of A-JLP ^JJl ^^bijl Jaj 2_pr j ^ ^1 til ^JUill 

Jl ^b^b U oJl ^ cj^UJl r Ui^U Jb4l j 

oj j^-iaJb Ajli 2ij jl _jil ^1 jr bli cSJjl jil «.l ^r^b f lil b>_i ££ibll 

5 ji" N ^Jlj Cji-^>Ji SJb^r bL-^-t aJb- ^^i-P J5" c^LLl* i_. »L~»I ^ yu b>_L\P 

.l^jbv* UiU- JjJj _^f AjV tj^j^Jai j^^O- Jl Jj-s^jJl Jl J^> 

(1) .i£i\A\ JLp jf C^W* ^* ^yil IIa ^ gJl *_A«-ty 01 *5J»J-I j 

jl j diii -l*J Ij->jI*j j ll-U I jyb Of ^j^P jJl t_~aAil L-jUwaS 1 jj^l) 

ib yil 4*31 jJl Ob I ^pJu 01 /^vXj .A^L-t ^ cLgJ il jSC^il o^bU 

fUiJl Jl ^ju; L^Ip jb^b JUjljil oJ gJ! t^bll of N Ujj |T ^11 

jo^; LLyL" jOu N 01 cS-sLAl j -LpljiJl jju jj yLJl JL. Guenter j& £ iL^l L?y. (1) 

* 

^ 1 1 988 iGuenter ^ jS") s*i -LpI _jiJl j~k; O^-jj ijy ^ J< t-^b 1 ^' dr* 

J_jSb" <o aJIxu-'VIj -kii aJ^ J^ljiJl js- jLJ^^I j$br. V ^ JiJi 

^ 1 1985 cAlexy y-^Ji Ojli) iJ-La JUJiaJl 5^">U jjliJl x^' Ji* ^Liil 

.(UjUj Uj 249 
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ijun t_i*>^ ^^ip Jul Jij .lj jjii uja^ j j jjis j^p Lik* ajji jit ^.i ^i ji 

i J j-^l j*UiJ jJ& Jj JlpI jIjI ^ l«Uaj ^^J *1 yJ^JLi A^Jb J, jjUJl ^UiJl jl 

lJUj .JjiUJl ^Uajii L5 ^ J " Ul Jjjl^o j! jj£ V <S\ ~e*<^ 

JUaSti j! .aJIJjJI ajw- Jl j>Li~-NU a^;> ^^j: ^lyp^l 
£. ^S^U -^LJjV 1 V~r^J 01 j cj^-U jk jf UjL- l^TS 

l_j y>r jj (^1 AiLJL^- t_J yr jj jJli i 9r\ j JjUsj aJIJjlH SLpI y;. J, jjlaJl i_JJaii IJl^s 

t JLa J y- Av^Ul aJ jjliJl ^tjlxJl (j^Svj (JjI _^aJl (j^aij cAjlJbdl SIpI y> 

aJU-I j -bjj (Anspruch auf Richtigkeit) aJIjuJI oLpI^ c_Uk«i lk _~?rtjJl 
.USof iJLft jjS^j U-Up £s:>LH oUI ^ j 2u jl jil *l yrl Lib LjJ il jSLii.1 

AjL>- j jj-isUJl Sjj^^zJb 4JI-UJI SLpI^ t_JlJi2^ (J^^i ^jJL* aJU- j 

jy. JbJl JjUxJI LjJ il jSLi^ 
"Ajjl ji1 j^-f ^Jj .y-^l C«^a3 CU^J 4ijl jll CjjjH ^1 jJ" 



Ujjv Uj 75 ^ o">Uf Ojli (1) 
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jfCw> o^U- L\J Jl?tjj ^ji j aJ jjliil ^ojij^l JjT (j Ail ^wsl jJi yj 
AJjjti aJjJIS c-jL.-S'j c^LAl ^ju llftj .t£sli\ l\s-\ y jJ.LJLj j 

.AJ jjUil A^JaiS 1 ! J5" j J, jJUi! ^UiJU Ajjj^Js 

jS^j: jl jUo^l jjA^ia^j SI caJjlII **J-I iS ^sjt\A jsA ^ y£ j 

jt^J-l (j^. ^ jjliil A^Jij^l eJift Ji* (j aJ^ .2jj 

jjlill A-oJijN/t jb A^JuAl A^ yiili (JLxHjj c££->L»JJ jLxs-l <S\ OjJU 

oVU-l y aJIs- L^J (J ~J aJ jjli A^Jijl i jji (j jlS" lit L_i La ^ git j 
^•J aJLJJ llftj .i^ ^ 2jjljit ^ y^> y jl JjiJl ^waj clfj iijSLiit 

Jl j y> — j jt fUiJl lift Ji* jl J jU j£J j .La Li jLJ 

<_£ 01 j jjflxlt oUrj.5 W.».it y Ail" I J jijl £t-^2J di-H J . t_ilptl« (3 J-^ 

A3*>Uji _^ L-.L-! L5 i5o tlftj ^'a^j^-aSI eS- 5 ^ ^jjl^l A^JajS 1 ! JS' 

IT jl A^yiJl jl .AjJlAl A^J-I J*>1>- y ti'^S'tj OjJUlt j^J Ajjj^aJt 
A^JijVI ^1 j-i CU^- ^ yi jl t j^U. "L^L-I c?- 5 ^- 4 ,j-«laXJ jjlaJl A^JaJ^I 

.AjJLii k*J-l JJ^J jf j cjjkxil y ^il Ap- ^^Lp Nj 1 ^1 AJ jjUll 

Die Moralthese *J*>b^l - LiU 

y£ jjkdl y jpl U^jJJ j^Jt aJ jjUil A^Jij^l jl J jij! jt 



Begriff und Geltung des Rechts - Prof. Dr. Robert Alexy - Dr. C. Salek 124 



£-ij^Jl oli ajjJlUl A^JiJ^t JS" jl J^iJli dUITj .(J^S/lj OjJliJl cn>. 

^ N 3J jjJl j j jJUU S^Uil J*>USU 2L-L-Sn ^Lil J»| 
j^jliJl c-jUws! 0LC«Li . 0 jjLSJl j (i^-^l j\j e^^^- -^VjI 3 J tj^ 
jjju lJjt.j j^USl ^^Jlp Ajju-j c^W^ ^^^-i 0t» 1 jJ^ij jf L yw'^Jl 

^^j; j^jy ^Uij J| iL^ull t£.itit cJl^ lil UJ aJLw» jl JjUJI ^Uo^I 
.Lib jJl j ^JLaJI 2ljLv« J^^l j j jJliJl jro UsUj! 

^^Jl ^j^i .SjjlJl 4*2^1 j 

^ t3*>^f (jf iJ^U-ty j j jy L*jN Us-LJjl iiLft jf \^ sJuL SjL^I 
jf ^^Lp 4jji!l i^^^l b>fj . 5_c jaJI (i^-^L j^jliJl isLljl ifji^o 

^Lail IJla j L^j Uj .ajt^I UJlJI jjiUll ju JsLJjl ^Ua 

.Moralthese l^k>H\ ^ yjJL <J jilt fl _u Jl j>J^ j .<i*>U-f 

<- r ~^. (^Jl ££.5 Li I j- <k ^ a L»Jta -^>rjJ L»_UP 4j>tj>t^ yiJl ijjjk j J&J 

<jl Jl tjil?* caJijuJI SUI y ^ik*. ">Up LjJ *J o^LLl J UUI y 

llj* yS/l ji^Cj L^i iJjSClil O^U-I ^A* .JU-I jA lJUkj .J*>Uf 



Begriff und Geltung des Rechts - Prof. Dr. Robert Alexy - Dr. C. Salek 125 



^15^! Jl bb^l 

^ jf s\ J lit iibcdl is^^ JS" jf c2j ^jujl 

^^L« 0 jSj jf if^io V [5^^ e-^* • ii*^f ij\ J| t_j^ ti- 5 ^ U2jf aJLuJI 
C^-iL* j j^J L» ULp .AjjjUii ^JjjJl l-L^ jl A^^a^iJl <b y£ 

jl ^r^.J W J ^1 ^ Ji Mj-^J- 4 

^^jL^j ^Jb J^io LS-itJ.1 a -^- ft 0 ^ ^ ft* f f ^ J •<-£ ^rs^-ajl J.Jj.«-"Jl 

cJli" cj>*^^l «-^* c-JlS' UjLT <iM>f (jl J| Sjj^^ ££.iL» ^-*_pl 

.4jd^L>- (JtA^I cJtST jl ^^><^> ti^^-l 

.jt_^X) ^JiJ £^ tal£ (jiX) l-L*> jL I y^S jju jl ^^^f-s^ _pl j jJliSl J-LaJUj (j^^.J 

L^i iSjSCiil c/^U-l j jf gr^LlSl jf JiS~jj ^j^^I i^J&JilLj 

J\jL*-» ^S\ji-I ^yv,,}3~*l j! (J^M ' j JjLaJI (j^- <b"rjL>- J^\xj* Jl -il-U^-x^lj 

S^-L-f ^ j.1 j^-^l V^ 3 Lft*^ J lS-*^ jf j jr*-^ J -cy^ 

The law of every modern state shows at a " 4 1 99 c 1961 ^ tHart o j ji (1) 
thousand points the influence of both the accepted social morality and wider moral 
a_pU^r\'l J^U^'I : jif.\ jy'b a iikit j 5J_u»dl J jjJl JT O^li _^Jij "ideals 

5 ^dl aJ^^I Jillj 
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^jt-UJ Liis ^ y£ L^i ilj^ill oVU-l <j i _ s -^U5Jl jly 

(V^ 1 ^ cpLUi Lil? j^jUJl j L^Lll jj-oja-* jN/j .^jw^I 

. 4_J jJLaJI jjjIjcJU Lii? Lx^Jl J j j^L*^JJ ULLj 

Die Richtigkeitsthese 4JlJb»Jl ^3 -UJtf 

jjjUJl -^LJjl J,l i ^i" ZJaA\ a^iJ-I jf j^l Lj jJLS 

C-oJJ-l Lojl til .Lil5" { _ r J IJLa jf La s j ^JlSI ^1 ^^tj .JM^-f c^tj 
L 5^^- -^LJjl 2i">lp o^Lp ^^nj LJli J*^^! j j jJLaJl ^ju ^^^So- i»LJjt 
jSLio LiLk« jl5" llaj .a^LJI 2j:.yJt (JM^I t 4_ <4 _JL^Ji JM^N/lj 0_^Lil 
^JUji 4^Jb ^I^Jl j JJUa.^ jLS" ^l^ip^n Ula J*z> 4^>r ^L^- 

OjJLSJl (^j^^ -^LJjI J& iLJJLil AittJ-l ^ts-cjJ ji ^*-*iaJl ^ jjLSJl 
jii .aJIJjJI y& j*. jjt> (JL^i c~>^ Lit jL^pLj cS^LJl JIMs-tyj 

c5 jjaij ^yw 3 0 jjLil cJ-iLy cJLS' lil 5j jjw? ^ JhJ ^ aJIJjJI yls 
,^yC~*J j! jSo:. Jliui'j .Li*>l>-I £-L* Ja^l Lf Lp jf Li*>ls-f JjJ^ j j^a^ 
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cAJjjULil ^ijjjl coljL^i! IJLj^j cA.,,,.,^ >cjJl Aj^-I f'j-^ '"*f*J caJL-J^I 

(J-jA^ (j^ 2 *^^ 1^.</?*j ^ £_£.iLl( a-L* 'C^~- ^* £~*"J^ I, g t _j^ a 

aJsI yLC-Ajl j jjliJl a! Ji^ 1*-^- ^ j yu 4st j ^Js- aJ _^laJl Jill 

J^UJl Jlj*Jl JLP A;brNb jio La J .JJU-I Uj ^JJl IjlII A^jydl 

ja Sty* jls JiS 1 ! .2_-L~Ji 3%t-H\ ^ j-^y . Oj*y>r j jio 

JaJ caJ^UJI aJIJl*J! SLpI^o i^ija* 01 IJlaj .aJ*>U^S|I £-*-J~1 

aJlA ^ .aJ^U^I aJIJuiJI SLpI ^ (wJlia^ L*-si> <S y^-- ( _^*^ > " ^ J (*-^~^ 
^Js- y\ 2_J jjLil! tgj.iL* <S ^ j AJjjliil A^JiJ^! <j jjSo A^Lll 

j j3li!l ^ ^^i^ -k^'ji 'La*>U-l (^W* J 5 ^ 1 Li*^- 1 -^>" 

J? Ljj] J,} :> yu AaJ-1 ai-fc jL aJ-^ AsfJ-l lS -^j&L* j*i 01 j^sjCj 

jf Lft (t-^C. .AJ^JliJt A^Jaj^l j ^j^^- -i»LJjl iii O^J 



30 ^ t 1986 ^ t R. Dreier yjji (1) 
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1 

( ^ tf^J j CSj^ (^-* fUai J^> <_ij^ fUaij tjJ>-f J^-; 

?^LJ! J!5US|I_, 

aJL" Ijl^j IJU4 jjaj (jjd! ^-^Ui! j! La <U-I J 

^Jp ^ jkj 4JiJL«Ji alp! ^ <_ik« j! .4J!JL*J! flip! ^ <uio- <j ^JU Jb'liJ! 

^ ^^rl^Jl ! jj& j .Anspruch auf Begruendbarkeit ^^^dlj £>^dl i_~*-tj 
cl^wpws jLjl; j (j^M bLi^ iw^^iL! Jjli jj^o j! ^^Ip -kii ^va^i) 

JUL j A^LJl j*>l>-S'l J! bLuJ v^-^ Ji^ j 1 0 J^- 0! Jj 
!_U« jf ^Js- ^ yu 4^_JLJ! JjM^-Nlj d jj\Jii\ ^ JsLJjVli 



iljjJl j J jj—il JJUll J^" :7 tl936 ^ tStukart/Globke ^ ji^j o> j^y-i jjli (1) 
ig\ Zii j*j SLiS^ll julJLJl j'J-p-Ij hJj^us- J-^-^j S_aii1 <^<_> <_£jjl i_oJljj i_i 5 S' ^yi^io 

"jJUll 2j ji ji! 0 j£; 0t lJ- ^iuJl iS jaJli tJULSjl jlSol ( _ s ^ 
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^pjj Jaii ^Jl-uil SLpI^ t-ikx. Njt ^1 jio Laj .<J*>USllj j^liJl 
J"}^ 1 ^! V*^* ^ i_r^ J 3_»JL-J\ J*>b^l ^ c~)-bLb LJb'j t<u^i^ 

J^Jl j^i t^-jUaJl (JJaJl (JllaJ <TjL>- (5* t < *JUaJi Jfllaj j J 

jl ^Jy c~~- .£-SL> aJ! ,iJLi ">li *Juk£- ^ j .a^LJl j)*>U^Sltj jjJliJl 
J jiil a j^ix^- j .^SlJjJl v*-^ " a jy^. (3*£ 3 ^gjl^i jl _y» J5" j j jJliJl 

UDl jb 

J^J JjjJ .U jjli jjJot) N S-i*)^^ <L>-Dl ^ ^J>z^a J-* b» JS* jb 

jL\ii Jl ^jUzJi jJJaJl AikL» r- J^^l c£->L« <3 -^J-^ <J-i!i (JlPj 
jjP L=*jLxp( J) J\ .Jj^JJ jijjSlI ^UaiJl jt SApUIJ J^bUl ^UaJl 

A^Lll j> ^j*-* a-^^ ^jW^i Jl - 1 J-*J J (lS^*^ -^Vj!) Ui^ jj^* 

i j J j J ^a}\ JsLTj^I -(^y y -^Vji) IjjjUi i-^j^ ^Wai jly jl aJjJUL)! 

(j*)^^! aUly> (JlP 2uLi>- J AjjS'j aJIJjJI i\s-\ j> fju:. jjjUij 

JjJliJl £jlJaJl JlJii Jl ^ jL^aJl pJJill J (-S-^Ji Wr" ^ 2^_>LJl 
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-ULJj^L ^pJ! J^LJjVIj J^LJj^L ^Jf Ji <^ 

jiP JlJLJ! J*>U^I Jl i y^l ib^VI jf Ul ^ipI iiU 

api y\i j^uji r iiiJi ^Ti j^u jiji of ^ n u* ^ c JMT 

aJlpLiil oJl5" bl Lt J j>- ^Jj jl iL£L JL>- <J$ lj 1p ^Jt aJ*>U-^I 

JS" OL A?- Jl ^^""^ JJi*ii La-UJ .L^-iiLi4 ^yl ,/ia\\ j\ ylil jl aJ^J 

Jt tSJLuJl jbj'j (i^U-S/l J r jUaJl jJlJaJl Aija^ j «iJ ^Jl Jipl^lil 

aJI ^ju V IJlAj .AiJaAl sJla ^ ^i" ^Jl iiUail jiil 0*Lio *_>^i-l Jlju Jl>- 
0! .J:>Ip ^ j> L«j J^Lp y> L* J^>- <i*>U?^l l5 Ip Jl^l IJLa j A*.jj ^ 

(J ^Jt aJ|-U]I SLpI ^ l_U« J*>U- 0^$o a-U Jl J j>-JiS ^-Lxiil 

Jjb-O Ob oLik^ Jl i ^_~>rijjl IJla SIpI .^_~~~dl SIpI ^ s-^'j ls^ 

ji UjJ j*>ui ul iji^ ^ ^ j^uS/i Ijas js^i 

IajLipI jSo:. y — » J&L jl li^Sfl jt c^Liku 

e " 1 

fjj>\ jJjiJ" :J^ij c^Jiil j \xl a^o o jLT'jii jliliv^l «L«Ji ^JUl 

j JL*! j*>*Jl o^UiJ^I j ^ jLJ^I jl aIJjJI a^LJI 5 JiJl Jl Mj^L 

Ul >LS >- jLU Ai^Li L« J5L ^^j-J A^oij J yJli .A^pLoJ^-^I j 

Uo*; U 233 ^ t 1991a ^ tAlexy ^^-ilii Ojli (1) 
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0)\ , 



. jL-J^I jlSol j>a^ (aJ*>LJ!) J yJl ol j^pOj (^JJl jjjdl 11a ^ £hl* 

.S^ jjl Ujj>^- Ujj 1*5" LJU-p [^L^- 

^ jjjlal! ( _ r *^>- J! C^-^Ji ^ jl^il JaJ ^prj 

L« 0! ^jtj OjJLilL; UjiaLjjl .j.lij?r a c—^i a^S^iJ! «Jlaj .aIUII 

ISJU 



10 ^ 1 1936 ^ tStukart/Globke ^ (1) 

•jNj JU^I iiU^i JjUlb" :672 t 644 ^ t 1787j 1781 ^ t Kant oJlT Jjjli (2) 
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♦ ♦ 

Die Geltung des Rechts 
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GeltungsbegrifFe 

j\ ^U^r^l j^^^j aJ^LiJI S^p^jJl cj,jjlil! ^»^-<LUj Aj*>\iil ^LjJ! jl 

. OLi ^-JJ J, Lilt ^ jL> j-JJ j, jjUil ^» j^iitj 
Der soziologische GeltungsbegrifF 

Ul 

y!> diij (j J J^l ^_~~Jl J .Li j*£S>- ^ oljy-oiJ ji—oilll JjJ j .L^pLj! 

^-L-l J^i-J (J^i '^*J .li^UjC^| j SjswjIj AJLdilj ^W'^ j^ 41 ^ 4 ^ 

^LjL J jiil j^ji^j JLS" bl L_i J JL-Jl jj^. ^* j SjlpU ^LJl ^ ^^Lp 
<b-L£ AjIjJ jl (jyt* £*b ^ «b V ^ L yALb Li Uij <_i L» s JlpIS 

Ajlji ^1 SJSljL* 4j>tI jjl^J caJI £»b j J-*-^ *i j*-* _/ y -^j^ SiLa . J*JtlJ 
jl J,LiJl i-^Jl j .L» SApLs ^LJLj J jiil j^juJ cl j» yj jl £»b ^Sj 
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>JS- C^l>- Sjdlj 0*>C l? Lp S-^^iJ cLa^L>- Jgjj 4ill) 4^>- 4^~^J 

c^pUj^-^I jJLJl ^ j^^LpI Jjj£- ^jjS'jli jyJ^UJl ^ sJLpli (^1 La 
Jlj~Jl Js- 2jU-^I jl Jl 2jjU>. Js- Jaii j^J-l J -U^*J j! lu£Lc V Uaj 

2 1 
M j/B OJ^J U^JI olj^aJl jt ( ) . u -pLj^I 

.oU-jjJl 2Jjli^> 2JL~« ^U^r^i jb^^l jf _ys> JjS 1 ! 0%" JjJbi 



tl987 ^ tRoehl Jajj tUJou Uj 91 ^ (.1981 ^ tRottleuthner y^ji^jj Oj\i (1) 

U j 243 

U-Juv Uj 54 ^ 1 1987 ^ tRottleuthner Ojl» (2) 
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Ju&ty j U ^5^- j 3j jJlJI JuS ^ jja> t\ g\ jCjo i£&\ j <^ilil al 2u-jU 

\«j jj? 7.1.1 2J jjUJt 

Der ethische GeltungsbegrifF 

jjjlill Jh?^ j-* j^jULi! oLj^J J,Ui! ^j-^j- 4 

Ojjli 5 JL^IS jlj^-i . fl,W;ll j^jliJij ^yn-j-^iajl j^Jlii! ob^iaj f J-S-^' 

J,| il^u-Vlj a;Lj! <_^-£ caxIIwLpj Li j^-si^ ^J^- -laii aj^-J Lg-^Jj 
Der juristische GeltungsbegrifF 



U-U<U j 40 ^ i«^pf ^JLSi j >JI (1) 
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jl .bili£ 3 jJliJi jb^l fj^ii _/*^ tl>T .(J^S'i jb^Jl 

jiUil ^UiJl jj£ ^ Ujjjti .4J yUil J j-^!A3 Ui j 0 ^j'Uil Ob^ y*> a y> 

jb^^Jl ^ j-fj^i .b jj^ c^j^" ^ ^ ifi^- V jjbiSl «Jlp-UL!I j! j jm'LaJI ^UiJl iJu* 

j^aJl (Jgj^b Li^'^ <jU^ ^ _^gjl« pLiol aJI^»I ^jj: N tbv« ^t^^l j ^Lj^tVI 
U j^jL« ai-fc (J jSLio j t^jjliJl jb^Jb a^jU^I tubL^Jl ^^jip Jaii J-ii^o 

fj^ill JL» j! .^Lj^l jbj-Jlj ^^^l jb^Jl Uiist 

z^p jwLz£i U-Up ^£_r~^ ^* s-^bs jb J^b b«Jup ^ j-s^aiii jj* (jyUJl jb j^JJ 
j_jUJl jj^jLo ^ c-^ tdJL5JJ SiJb^l o^U-l jj LdJJJij 4^2^J.I 4jlJ.I 
. j yliJJ bLis o j-Uf «ApU jl JUL UJup jLva^-L _jl to"/ 

* 0 £ t 

tLj ^jli UL bL^a ^.^a"aj 3 yLaJl jb ^Jl ^ aJ>-I^J| AiSsJuil (JiuJ 
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b>lj .Grundnorm a^L-^I SJjjUj! SjipUJI a^&Ju^ J,l UijiJ 

J*\Jd\ jllp LLL- UjU ^ JlS Jldl jL^Jl ^ ^ 4JU2JI 01 .ji^Vi oL^Jl 

jlj^^Jl ^ {jrr^^ 0> f ^j-^j^ ^"-^ 
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Geltungskollisionen 



<jiUJl o^U-l tLa^j U^y- 4 4i Jail! c-^bi-t 

jjJUi! Ob^ ^bL. <j c^>J! jUal jj .il^jL ^! Ifk^y^ V ^1 

aJlp j .Aii^eil j^lij! jbj-^ j»^UL« olf-jLil ^i^Jfixll o^bU j jSo" 

Rechtliche und soziale Geltung 

Normensysteme 

* ,« < " . . 
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JLX~j \L~>- cJaii 4jJ^jd! A^JiJ^I jW^ 1 ^ ( ^JU^I 

^•iJ ^ aJ^li j yjXJ 01 v£ ^Ji Js j ^uJt iJu4 (jill t(0 jJlil juc-) j yJl jf 
j^Jl Si^ld! 2LJ jJLSJl JiPijiili .LJjjli <Sj^> <J,^*-!j t^jJliil ^UiJl <J,I 

OUljij ^jLj" lil ji-S' J^-^J jriL^ ci f ^ 01 

ji ajjiJl ^Jl>- j OJL^ 01 jjSo: aJU • L / 2J '^' U-^ax; Olii^ OUyli 

(JLa ^^.-Jl til iSj~-i l£-^\ ^ j** J-g-~^ . JUoiJ^I jf aJjs,^! i_j ^Lj 

^uJl ji>- (^JJ! ^JUi! Jj ysi! J, jjUJl ^UaJl Of JlTjil .*]!:> jt Jail 



219 ^ 1 1960 ^ tKelsen^UT (1) 
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4j?f ^Lj^r^l jylxlb L5 i^ L$AJI Ju-Url 

V JlS^if ^ ^uL.j O^l oLJlSONI oJla J ^>Jl jf .JL^NI 
J Ui^aj V 11a a ^Ja^i jL>c« jl .(Dominanzkriterium a ^k^l jW*- 4 ) 

.4^o^j ^f C^U4 j^jUJt ^-PLj^r^l jutjl jlyt* Jl l^i y^l 4_Lji>- 

yj^. j^p y> ^j^ 1 * j-*^ 1 ^ (3 f UaJli 

Einzelne Normen 

jJlxjb L5 1^4 (3^^ j Jj-^l J^j ^P-j-^^il aJ^UJI SjlpUJI 01 

184 ^ 1 1987 ^ tHoerster >-jy. (1) 
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ji il / ti^k* a^-j Js- £j2 f. bl j^JUi! Ub^ JJi; V t ^U-l ^Lj^I 

\> jLLi V jli JjJUJl j*UaJl ^_>*>U ^-Ipj .IjiU N/l \J\s-\ y {JS- Js- ^-J\*i 
Sj^Jl j .^U-l ^Ui^l jj'Ut jy£ 01 cbyLd! oyliJl aJ^Uil jl^J 

lift .VU-I ^Lj^I jJUJl jyi jjJli ^UiJ J| ^^jlJ UN/ (j^" Lit 

jJlxJl V^*! ^r* Li -5 ' *^ j' jy^Ji ^ ^jpl wb- lS Lp (_£ jjiJ 

Phaenornen der jjj? ^ tUJ^t a y&lb JjUsj Js- Sift j .^Ui^r^l 

2jjJLi 4JL&U] j^jUJl Olj^-Jl jl-Lai jup f-LiJ^l \ Jla o j^.j .Derogation 
^tJ^Jl aJI>. ^ Jd\ .j5^l JbU ^Ui^-^l La job ^U^l 

2^UJl o^UU Jl iLi^t, aJi>o ^ ji^l \JLft jU ^Lj^I jotdl 
0l .0 jJLU! JLjaiSH J ^'UJI ^L^NI jJtiJl j JUL! ur 

L» 2Jjj^ 4-U-li OwLai lii L»_i t^LiJ^ ^ <Jlp 2j*- j5 L^i o^U^ A^-jj 
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Rechtliche und moralische Geltung 

1 * 

jy, ^jLdl J*- ,i| «iU^L cULL- aJUU-I ^Jldl aJjLL- JLp Jaii La ^*>\S0l 

Normensysteme 

SLpI y> t_JUa* J* ^j-r^ J^"^ L^*^ ^ l^' V _>>LaJl 4^JiJ^! 01 

a Aii j .U jJli iSj~ o of jSo: N <JLdL j y^i 3-Jajl j ^ r J aiJLU J <JlJuJI 

fU^iL 2uJUJl 2J ^jLiSl 4_*Ji^ 01 jLj^I SjLil* 2J_»_p ^Jllj 

V <u^J j 4JIJl«JI SU-I yi tju* ^^Lhj UAjlp jg.k" aJ-«jJ1 jS~Liil 01 

Ujjy Uj 47 t^kcA Ojli (1) 
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J, j^l aJLa jii j .lfu> (J jJLiil ^UiJl JLpI y ( Js- jJJaJl 4j*j>- 2jL~« ^ Jsj" 

ijyj (3 jjLiSl Ob ^~Jl iju ^jLd! JJ- JLjcu-I Ob l j^}>\ i_JJu 

lij SJ_^bsJl ^b^ a Jiij ^JLaJI ^UiJl of J jij 01 ^f ^pL,j>-^I jb^^Jl 

Ob ^»JuU S-j^s y j ^UJ^I 4^ y ^ J^J Jjai .J-ilp jjP Jbs^b OlS' 

.a.i ytdl 2lJ ^jUJl jiJl ^Jlp j^alkl jJJaJ! 4j*o- J;^" 01 J^J J^"' 

Jl«j ji 01 (J jjUJl Lf«jUs jjtiil o jjliJl JlpI jJL!! ^ jjiS" oJLai lil ^^Jj 

Li J^'j ^y^Sl^ Ob ^~Ji O^J l4-pr y> ^jPUj^-^lj J, jjbsJl Ob ^~Jl 

J^5" (*U^J (JjbsJl Ob Jl of j jil^cJl ^Jlp tj-o^i j -ciy^f 

j^p J! JLp o-^j JLp Jaib4 Of j jiUJl ^»UiJLi jSCdl ^ <uls diii ^ ^^Uil 

L^jLW J^ljiJl i^jjjas lil c 3 jJL5J\ aJL;^ JiiL^< (J,bJbj 3jjUil 

JipljiJl jjS 1 ! jJ-I yjii ^ c~^4 .illJjJJ a^jUJI LiliLsi J,jJUil 



UJjvUj109 ^ sMp! Ojli (1) 
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a^p ^iJ! jl jN! l>w»l j jJljj (1) .aJ1-uJ!j UpUJI ji ^L^r^l jftJlsJlj USCaJ! 
S^JilL* 43*>Ip j j! t—-^ '(j^ 2 -*^ ^">\jv Nj fl> J^-~! ^ 

Einzelne Normen 

J yj ^Jl Aj^^aJl 4i5Li j jjlkj jL*i\ IJlaj N aJ!-uJ! cJlS" 

jy\Jl J,i! -l>- j^l?" bl J, jjliJl Lgjulis -LaiJ ai yiAl 5J jJULil aJlpULi! jl 
jLo o^U-! Ids' jj (2) .^U^NI jjJtxJl ^ jjl J> ^L-^^ 1 

^jIp (J jjatf j! Si yld! 4j y\J&\ 0_LpliJl 01 J jl ^JLS .4^!>- aJI^: 

AJliO] ^jLp Jaii jyi j! cUlia^ jJlJ! aJLplij! j jSj j! ^ 4j! Jjii 

JLaij a-Xplij! jL Jjij ^Jl SAj^aJl J_Ui>^J jf l ^S„ ( _ r ~S\jdljj .IJj>r jJIj 

U-Uj L. j 37 ^ o">uf jjli (1) 
U-Uj 142 ,_/> »^UI OjU (2) 
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jjJl Sj JLaJi -jA -L>- jl yn aiyidl S-LpLaII ^^jULi! 

a-iplaJli .2^.1p (Jlp ^ jJaJ a-b&j .Rechtfertigungsfaehigkeit 

LJJi aIUs cJl^ bl Jaii LilT La*>\^l 1 ^jJ U ^jj jjSo: ^ <J ^JliJl 
j&L N ^.Ui3l o^ilUl aJLPUJli .(ja^-j LJJi *lUi Jaii cJtf" lil J, cUjU 

^Ldl l-U 2jlj^j .v*^^ 1 ^j^ 1 ojJliJi ja iJb- ^Lk; jf Sj^iil JiS/i 
JLpI jiil Jl jj-io N V*^ 1 ^ 1 ^j^ 1 ojJIaJI ja Ji^l JbU f jl J^aJ 
V*>^l bl^il v-^hj .5^ ApljiiJ j^UJ! Ob^Jl Jl Jj lib JL^ Si yLll 
J| ai a-lpll! J jjliJl jb^^JJ ,j^L (3 fUaJl <j Si ^il 

^ cJlS" jlj i~Ajy&-Sl\ hji^ Sj-^ j* Jit *^>~ ^bjl J^UJl fUiJl IJLA 

Sj^J^il ^Jl OLi aJj^j .aIUs US/ aJ^ty ^jdl ^j-^ 1 ^ ^ jj^ 

Ajjijy}] ajJLaJl (_JwLC. y.N/1 jJjCj L.JUP eJJLiL* 3j jl y t_Jlkj (Ji^t ^Lp 

jb^Jl jjij ^Uj^t^I jbj^Jl jji jl ■AS'jj jl ^-^So: 4^JU5"j 
SjlpUJI jb^ aJL=- j UtilicL* j_^j j,jJUJI jb^Jl jbUl j J^k>H\ 

198 ^ d981a ^ tDreier yjji (1) 
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^Lj«J( ^51 jJI aJS'jj L. ai yuil jjUJl oJLpUJI jlj^J JjLJ! jL«il y> LpUj^-I 
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Grundnorm 



.j^JaJl t>*ib eijj^l ob^-Ji f»j^-L» LLL- US' aJIJljJIj ^U^-^l 

Ju~L£ (j j-aisj /^Ji A^rj\J-\ JS'Liil J,| AiUsVb ^-J^ p ail IJla oL ^>uJ Jij 

N <i-£ dJJIi abJLsM oVLU jj tdiSjj 5iJ>l j-WaJ L.jlxp Ujili 

jl . J j^>*>U Ui j sJ^liil L>-Lp jUa^-b j ilJ^i L5 ^ £ yi 0 jjliJi ^ jLo 
tjJUJJ ab-bM 2JU-I 2_JjjlLil sJlpLL 1 ! ^ j-fL» j t^al^d.! ^^g-L« 

J^aJl (jSU-i .Lv US' (3jJLLSl jl^^Jl C^fL< Js ^iiJ ^y^S'l j^'LLl j*^-L» j 

.(J-^aJl ^jJ^^J (3 ^jjLaJ\ jl ^vJl j-frLC. jio 
^ydb JjJliil jL^I (*^L« j ^u^adl ^IfCill Ji- 2_*li>l ab^l jl 



Ujuy 138 ^ o">lpt Ojli 
Begriff und Geltung des Rechts - Prof. Dr. Robert Alexy - Dr. C. Salek 
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a^L-^I a_LpL«Jl_5 c4jjL*il a^L-^I sJpliJl j c2uLU^| ^-L-N|i SjipUJI 
t^Vf— US' ^rJL* iLv-^l ~Lp sJj4 2uiJL>tJ( a^L-S 1 ! SJlpUJL! JS^i j] .^uj 
jt-ftl j to-jlS" JjjJUj c_>j^LiJl -Up oJl4 a^L- 5 ^ SapUU JS-^i 



(j~J£") aJUL«JI a--oLj^( ojlpUJI 
Die analytische Grundnorm (Kelseti) 



Der BegrifFder Grundnorm 

L« 3 jjLiJl ^UaJl Ap! y Ji" ilii j L^Jlp ^ ^Jj o-LpLs ^ a^L-S 1 ! oApIsJI 

Hill" ol jA oJLp jLj j! Jaii £ls^ SL-L-ty 5apU)1 JI jJUj U1-Lp 

sJipIS i_Jl jjal\ ^U- ^! j>x*j lili ^\ Jill ^ ^jOj i^Jlj^ajl 



8 ^ d960 ^ tKelsen ^^-K (1) 
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e fi 1 

^ SjUaxJl y»l jl J\>- (j j-vsu" J^Ci Li jjli Aj jL^ ( ■* 4.S 

^!l Jy\ jj>}\ tlr^ J .2jIv2aJ! jviP ^^Lp IJl& jJaJj ^ L_Lo 1 4j ~a>- 

j-W2j jb ^ ^Jl^Jj 4^-*>^ £t-J^_ jjl^jJl J^r\ ?>*_~?l j-iail L^Jl -LU~«J 

j_4^jJl jL jl Ujs> IuSLc ^jj^^Jl ij^J -OyL^ 4 -*-* 

. lit JljIaj" j£j 

U<LxJl Vo-^ 1 jjA: >* ^ -"Sollen" j jSnj jl U Jl "Sein" 
.-^JbJl 5 jL*JIj ( j£Lc ^jJl j j_^-jlU ^Uj^t^I jJtdl j ^Jl jJI 

jjZ^jJS] ^jjLill jlj^Jl jjS^J jl l« 

:aJUI 



73 ^ d985 ^ iAlexy >jt to yiAl SapUJI ^^"^J (1) 

^LiJl i_vL-^l oJLC-liJl j^cs- ^ \j>Xs- \ls>- s i ^Ja^ ili> J,ld.l jt-JjJl j >_~ f— Ji jl (2) 
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Li jil3 V jf~*Jd\ iSj^i (f-3) 

1 ^ 

,^asic J^aJ! U jJ13 (3) 

Lik> (^J^j V Jjf yi JLp j c (2) 0 jSC of U JS \f y> IjT Lik^ ^ ^ 

lLUJU ju ^ 9 ^Uf Oyj/'-Ul (f-3) JLLU-I JLp jf (3) *LJr\ Js. (2) UJrl 



196 ^ t 1960 ^ cKelsen ^y-JT jjli (1) 
"folgen oJy jl £i jf /ty" j>oJ jf 1 JV-*s~>VIj La jio yiS 1 ! 01 aS'jil ^ (2) 

Lglxji ^.jLj^- Uj'b Js^-io ,j£Jj .AjjL*il J^sJJ V" j+i* lit— I iJUjtil J^Jrl j j£j 

.S^Prj L)L— il 

jJJ-iJj iHume * J,l "oj£*> jf t> \ ja \j" «jL J y& 2uL-Al (3) 

: i469 ^ 1 1 888 ^ iHume j* j-a j^li . - ^ j jJU jf Sju-IS U^f ^^—J 

"I have always remark'd, that the author proceeds for some time in the ordinary 
ways of reasoning, and establishes the being of a God, or makes observations 
concerning human affairs; when of a sudden I am surpriz'd to find, that instead of 
the usual copulations of propositions, is, and is not, I meet with no proposition 
that is not connected with an ought, or an ought not. This change is 
imperceptible; but is however, of the last consequence. For as this ought, or 
ought not, expresses some new relation or affirmation, 'tis necessary that it shou'd 
be observ'd and explain'd; and at the same time that a reason should be given; for 
what seems altogether inconceivable, how this new relation can be a deduction 
from others, which are entirely different from it" 

jli jii Jaj\ jf ^4. Uj J!€ y> U X&££. "v^ 1 j 

1983 ^ tStuhlman-laeisz ^j—-^ 
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jl it - (1-3) (2) 4L>j^-! ^ jj-ydL; J ^Uaj 01 ij^- V-L-^l 

ijj .(3) 2L>Jrl a l5-5Jj <^--^ _ 0 _ 3) «JLjM ^ ^yaL-^X^J (3) 4L>ji-l 

ijdLJrl ^ jW^V 1 ^ 

4^li 2L^L-I ^JLpU J^^J (3)j (2)j (1) J*jM ^r^ 5 ^ (j^- f-^ ^* ^^JJ 

^Jasfic J^jJI U jilS ^ (3) 

■ V' ^ O^i t jL—JI Jsl t JiU- jl jL-J^I :JL> t<j yi^aJl ^Aiilj 
U Jli ^Jl iL^LiJl JL^L-ty JopUJI L_iL£j .219 ^ t 1960 ^ cKelsen ^-df Ojli (1) 
^ jjj ^Lp Ig-Oi sJj-Ijj .JsLij (J La Jul S-LpLsJI US' iL^VI 

U> J^Jl i^li S_^L^I Sa^Ull j^IT iUu-ty jt J jSfl Ja^-Jl jjUJl . vSh 

jjJJ Jil Oji CS } iLJrl ." UpUJI j\ ^Ui-rVI joUl c__^J.Ij £»l _jJl 
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ji j y>Jaj> j 5JliC«Nlj :aJlJI ajuj^I islJLil j 5^L-NI aApliil jLio 

Die Notwendigkeit einer Grundnorm 

j ^LSJJ Ub^il j^UlJJ j^u-aJl JuJl^ jlS" lit" o£ Jj*Ua> V ^1 jiji 

j^llJl J^J ^ jjSCj .4j J^*Jlj jjX^-jJl J j& ^Sj jC" ,j-^J C^Jp (j^i 



V ^ r ~iS' ^r-j^ J-^ (3) V-l— .^1 aJlpLall Ajk^j d'\ j ia-_~Jl J « 

jLia^l oIjLju ^ji^s J-> (geboten) 5 yJ o!jL*j (3) j (1) jyjLjJl j ^aj V 

yjjj" ^a^Juil jUa^N 1 -kii 0"^" ^ ^ ^ l/^* f^ 1 JjLaJl l«f _j .(Sollen) 

i^S-" UjJli j^^Lil i__jrl^Jl jf- bjt> c^iJuLl >.<>;.;.; 'man soil... j^^wiJl ^ 

.Lib-'V 2JLJ.I aijt J,l i ^>c_- j ."rechtlich geboten. . .Li y\i 
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(1)M 



V-L-S'l aApUib i_iJL^j *y <ul J*>1>- AJy Jp\ JS^\ IJia JUX^o 
AjIjCU-^Ij ^Jlj ajj^^aJl jjjIJj j! tOli ^ r ^l J ail j^l ^ Ji* jj^l 

c/ 4 j^W- 4 J-^-~i Jj tUjjli <_£jL- j^—o -5^- j ^jip Jji^-o 14 , 

a^Ji^T aJUI 2LJrl ^Uu" 01 dJUii UJj .aj Jj^*il jjx^jIS jL^-jll 

V-W^ 1 V" 1 —^ 1 oApUU (j^ ^ ^ J ^ <^-^ Jl>Jlj 

"a" jj^*dt jdj u jili ^ (3) 

: JL. Li" (3) aLJt\ o^J lil ^1^1 ^ j^i 

"a" jj^aJli li> Ju»jJi U 

fUsj j ^ JliJLLl oSf 4(1-2) 5LJrl ^ ^zJ (v-3) aLJt! j! 

iL^S/l jtS" JilJ ?SJb'lj v-L-S/l adpUJl jf Oil jS^I ^ Jfi .j^jJJ Uij 

:Jl5 Ljup- Lwt Alf Ross ^-jj jjT 



246 ^ 1 1961 ^ 4 Hart o> (1) 



Begriff und Geltung des Rechts - Prof. Dr. Robert Alexy - Dr. C. Salek 155 



AUi al y^l Js> ^ Up ^Lii USL-J Uj Uli SJpLail 

(1) "!Al*i ^^Jp L. IjLuii 01 ^ ^ >^ at J ^ bu ti^J 

jLaxj^l LJl jjb j»—U-l j^Vlj . 3 JLjI j J Oil a^UVI aJipUili 

jS^Jj S^pUjl i^>rjJ orLM jja (<_j-3) aLJrl Jl (1-2) aLJtI ^ 

^UiJ J oiO^ 1 of .UwUSn S-uMiJl Ub Jb£ Jb^iiJ (1-2) aJUM 

bJ^I ^j'li jJl i J JS" j*~AJ 0L) (wJJiXj Aj 0jU*JJ jjX^ -Ub OjJLaj ^^jli 

f 

£jA l-b>r aJjl*^ AP j^Sr >V* J^UJl (j^l (J>LiL)J LjyU»J^\ 1 g tfL>- £-jLSj Li jS~ 

V jji^wOb JJL "o" ^UiJ (j ii ^xJu-a 0^1 JL>-LJj .aj OjJUjuj jji^JkJb 

? j^-JlU Lai j J-ojJi li j^lli ^»jJL bli. col y£- Jju US' 

.<_$ jJbLl jcjlp ajL ^ju 0L Jlj^Jl ^ i_j ^1 J jL4 01 il ^ui-JJ ^SO:. 
apUaJI ;>Jj£ ^JS jj^jJI Jiply 01 OjL» SU-S/I ^ 01 <u£c diS Jb j 
rule of : J J»)}\ oJpli Up y>^s. o jU iU-^l L^^o j^Jl j cajjUJI aJ jJLSJl 
Ul jUp! ^^Ip cL jJli aj jU Ul Lgjp JU 0i JiiU t ^£j\. N recognition 
La jSCi j .a matter of fact ajJIj AjLa>- Uo ^prj 01 j jOIj yLT ^^iJ 



156 ^ tl968 ^ tRoss (1) 
107 ^ t 1961 ^ tHart OjU (2) 
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jj* ja <u£J j t<_> jJu j ^fij: jji^jUlJ j jjiili jl ^Ji jp Ji^^Ji jl ii 

Ul" : J yd[j j jJliSt jjaj lili JLw-j L>-UP Li! I t-~s^5 j! ^^iil jj> j «_> jjtll 
Ul j SUaiJl ^"^j oSl -kii j ji-jJl jJbl Jj cU jJls ^ J Jf^ ^ 

J^liSl jb^Jt jP Jlj~Jl ^jiijj N jl JjJLS ,»U^ j lljlill JLp ^ 

LiJl 

LpU^tI yj*J W^'j >—•*) ^ "a" jjs-»-^' (2) 

:2JUI ALJrl aj L*Jl 
U ji\3 "a" jji-*oil (1-3) 

V jja-ijjl j Ju^l Ujit3 ^ (3) 

^ N (3) j\ (1-3) 2JLJrl J| (V-2) *Url jt (2) tUrl ^ jiU j 

Jl*4> jJl .(1) 2JUJrl j L^JLp ^ j^idl a-lPliilS' SL^L-f a-Xpli i j 

aijlj js- S-IpU jjJu (3) j\ (1-3) aJLJtI Jl (v-2) jf (2) aLJt! 
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iJjU hj> <ukpf d\ j~j Juj (4) 

aLJt\ Jl 

iijU 2Lsj» ^gkpf jf ^ jJU Ul (5) 

olS^V ij jS'-U.l v^L-fy »ApU!i ij^-j ^jj^l ja d j£j Jj^l 2JU-I ^ii 

aJU-I jj .(3) jT (t-3) *LJrl Jl («~>-2) <kirl jt (2) SJLJrl ^ J^Jl 

^LJr! Jl (4) ^LJrl J^yJl aJ^V sUVsJ* Sjlp-LoJI i^-j ^ ^ ^Jl±3l 

:(5) 

flJbji U J*3l jf ^jJU Ul (6) 

aAptaJl j joy V L»JUP <£ jjJrl (C-XP j! jJLft jl J _jiJl ^SCc. *>\i A^Ip j 
jl ^ys JJU JjLJI Jlill ^ii .aApli j y^j jl H>-l Jj_^j Jj ci^^>J ^'ji 

_j' J^uS 1 ! jt 0jJli3l Jl jls^ jt OjJj cJLp -ukL. ^ 15*^1 jJSo ^ 
aLJtI iyt ja gz, *>ls . i]jL« Is* <ukp| jl -UJ ^jx)f jl t^U^-^l oliLL'Vl 

iJjU ^'UaPb f > CJI : J jjy Jl3 (1-4) 

:o"^l aJLJtI 

iijU & ^ sAkpb ^jJLo 151 (5) 

y jl Lfi-b^j oLJSlil jjAiC. cSlg^Jl oX& ^-s^jJl jl jJi 

iaJUI SjlpUJI ^ (5) *LJrl Jl (1-4) aJL^I ^ J-^ylJ 
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.aJ- Jills V Jtflj jl ^-J <u£J j £z 2uLiLi j IJlaj 
^UaJ j il^iiAl jl J^" Jj^l :jcuJL~« ^^Jlp jlTIJI ^*-xJb 

N jl jlS' taj jb J SJlill 2^i> yiil j .aUo-tlC. J**3l b jJli #»jL jl b 

*j jJ^S U5of j_^N! jl s-^^ 't/^* 0 ^ (3 jbj~Jl j& Jl J— Jl ^ytL 

3 ^gpJLi— o b« ( el J-*-*Jl b jJli ^jb jl b jJli j ji^-bl jb J jJL> jl 

,2Lv-L-l SJlpIS 

Die Moeglichkeit einer Grundnorm 

abWa^^ JUl ^Uo^l I y_^o jf Jais (J -J a^L-^I a-lpbi!l ^^-febl 
jb jl Uuj p-fl&L Jj tb!> Orb» V aJJlj V-L-S/l oJLPUil jb «*>Uf 

jji iLu-^l ^ jsA JLai <u!p j ji^ bto _prj jl L^L^I oJLpULSI jb ^ 

jb rule of recognition o jU ilu-^l U Jli ^Jl ^b»S/l a^f-LaJl ( JLp 

jjbJl j aJiCjJl S^p ^iJl ^ Jujl-J o-IpIj 0 r-b^t ^Js- 2Jj£ jf ^ j jjUjI 

{2) .^M! UJ UUjLJ jJl 2LJJL1I JUJ-I jiljj ^l>^NI lJufc jf (1) . t ^pU^rNI 



U-Uj Uj 1 11 j U-Uj Uj 81 ^ (.1984 ^ tDworkin uiS"jjJ (1) 

U-UjUj117 ^ o!A*l Jjli (2) 
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jLxpyi >^-Jj ot ^ jh 1 *^ OjJliJl Jl dUJJ 

j! ^j: ^ oIaj .0 ^UJL _kj^ ^jjl 2jt.uJl SLp! y> iJLy jJ^d 

4^ yJl (^f) pjlijl j^^UjJI ^51^1 J- 4 -Uju~J ^Jl VvLvN/I a-Lpliii ol 

jJLdij A^iSLiJ! !Lp jjjt <^~*~^il o jjLiit y& oJjJj>xXj a^L^I SjlpLaJI ^ jij 
jUjS^ ^U^l jjJlsJlj U^jJl v^iJl jl oLo ^ Jj V ^UiJj .^U^l 

IJlSLiJl LP j^Jl c...>ciCa jA L« Jaiij jA L« (1) jjUJl Jl ^^UJ (1) 

:aJUI 5jLbiJ,l a jLoJl tlr^J 

ol& j! Lb-^/ LJ 

3L-.L<ty SJlpUJI uli (2) vlijl sLJrl JLkJ j ( \UjJi3 j>. jJJiJl I* 



UJjy 77 ^> o^p! jjli (1) 
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Jl LL^ UiUSl ^jlijjl ^ JUi^l ^jj^ 3 Jj s— ^ 

^JlSl jjJUiL. aJLaII 2L^L-^I aJlpUil j^Xjo c^JUl t_~Jt!l jl .JjjLaJl 01j^-JI 

s * * r 

L*L- !JjJj£ IjLjc* J Li! (j (J jjLSJl jJbJij A^ixJjt ~^s- ^JJl 

Jj cj^l&l ^b ^-J j&j tLjJai-o jf ^ ^1 IJla J . j y\J& SUIT 
.j^JJaJl ^r>-j V-^' -UsJ-l OL-J-b JLs-L -Uj 2iLbl 4jUJ| eJlij .^y^\ 

(J 2j*J-l aJi* LiJ-f tali cSJJLil 2j*J-I ^Ull I Jla J Lu^j L»j 

^szjS. J-«-*Jl Oil U jjli cLpL»j>-I ! LjJIj Lp j-» j jJl 01S" tal 

j^dCj .4^* jL* ^ y»t I jj&j •^-''L) UJyJL^- 4j AjUw^b ^S, cLkjlsi" 

Jj^o Of Oj-i J y£ c^jJlojl ^g.iJJ JlpIjS j J_^>f iiLft 0^ tJaii <u Jj^iil 



La-Uj Uj 273 ^ d991a ^ tAlexy (>r i3i Jjli (1) 

305 ^ tjjLJl >l (2) 



Begriff und Geltung des Rechts - Prof. Dr. Robert Alexy - Dr. C. Salek 161 



Der Inhalt der Grundnorm 



t jLxp^i ^ ^t— 4 y>- J^- 5 

j^UJI a-UlUl N jf ^jl jJJaJl Ul)U4 lift 

01 L^r.j .VL-Sfl SJLoUJl Sj& Jm-j ^ (3 \<3^lUI ^IkJl jJUaJl j a^JI 
b>Jupj tLpL»j>-l lyj-^j ^*^J <-JLS^iJ\ ^p^^iJl jj^-JlSI Oj^j 1«~Up 

' * * - 

J^j«J( Oil U^IS La-Up tb^jL^ Uiis 4iUi» j>p jj^oJl lJL» Jiply 0 jSsJ 



204^ 1 1960 ^ 1 Kelsen t> -ir (1) 
201 c JjLJI JA ,,Daher kann jeder beliebige Inhalt Recht sein" (2) 

U-o« Uj 77 ^ co^Uf 0jl5 (3) 
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.0 jJUJl cJij ^Ui~J jjX^-jlLS 

Status und Aufgaben der Grundnorm 

Aufgaben Ju\b j>\ :^jf 

ji£ d'\ Ajf Low? jJU A^L-^I aJLPliJl o^l^ JUJL^- Jl 

Kategorientransformation AJbjstJl ~ 1 

^ Loj (Sein) ^JlT y> U 01 .(Sollen) j j£> jf ^ L. Jl (Sein) 
a^L-^I SapUU Jj^I AiJi^li .l*lc t _jjJbi£- ^ ^ jliw (Sollen) j^SC jf 
j .Kategorientransformation aJj ^Jb l$Jl jLio jf ^So: 
ji Lp j a jjsw 1 jJbti j Aj J^vi^ aJ ^Jli j J,l £J^Sj J _p*^> dlta J*>b>- 



19 ^ c 1983 ;Aaranio / Alexy / Peczenik iSLu^j ^^—-SOT j jJljt Ojli (1) 

23^ tl983 ^ tPeczenik lSLu~-^ Jijfj 
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Kriterienfestlegung hJoJ&c$\ 4jUs> jJl — 2 

a^L-^I S-LpUJI ^e^*j L*a^p jf j^lc ^ jjJUil ^U- j aIaJ jl 

diJjJj .AjJj£ AJ_ylS tailj^l jP j;ujJ (j\ chy>y j jj^J jt 

IJLa Jj .UjJli jjiij'j OJL^ j! ^\ ^ilijJl ^ l* c^f caJJj£ Vjj^ <*^j 
flJlpLaU AiiijJl oJL* ^Lp UiiUf diSU .jjJLaJl li ljL~> 3Jb£ Uta JLjl 
^JUi jLxil jl .(Kriterienfestlegung jJ\jw -b-i£) Aj-bA^Jl ajLIs jJl> aJ jiliJl 
JjjJl ( \^l£-l j L*SI j a^p _ r iJl t^-^c^L* y& Oit^ jr*-^' o^-^ 

l5 1p jkJ ^jJllJift qa jA** jl (2) .^jjbil j aJj.s jj^~o J aJtiP ^Sl! 
^akl^ o j .jjl«wjJl jjjLx-« ^* jjj\i j>^*j Li* jybdJ jb J j-ttj jobtil aJ_£i ,<jb>-l 

r*i jf ^rJlT Mi-ty 

U J15 ^il a~-L-S/! SJlpUJI jf Jl4 dUi oMi^j .LiU ojjkdl aJ j^Liil JLjaJ^I 
^1 j_^-_t!l JLpIji iJL^ rule of recognition jlyNl S*XpU :ojU ili^S 1 ! 
d-UJu jJLJ c-> jU ilx^^l U Jli v-L-^l aJLPUil jl . o y\i y> U ^^Ip 
illv-^l (^^j ^lp Jx-ijj ci jjbiil ^UajJi ^jip Jaii (J-jjg-'Jj IJbr aJJL*^. 

IJb* 2L*-L-I e_Lpli (J jZ£ jl aj^JalLI AJjjliJl 2^4*3 ^ I J5 jb OjU 

• L5 «->j jL*-« iS" aj Jli ^jjl jl c^jU aj Jli ^Jl!I f.1 j^- jL»il j jjl 

AjrJ-l ^JjJ Ui" ( _ 5 *-s2? jJl jW*^^ ~^J^ (1 A>ij>- jli a*>lpl L>*v3jl U^j 



219 ^ t 1960 ^- t Kelsen t> ~ir (1) 
203 ^ t j,Ul >l (2) 
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Einheitsstiftung AjJLj?- jJl aaJp jJl —3 
JiLiJ cUlJb aOpli Ubj^i ^r-^ ^1 AJjjUJi OPiyJ) JT J1" 

J^»u jyte ^Usj (Jj 3JIP\3 jb JjiUj . libj~J jsJjj L. r J I 

0 j&j tiaJbxil ^>UaJl Opljfl 4P j*j£ S.b- j ^Js gjjl ^ 4*^lJ$\ SJpUil 

Sjj'Uju Sjjjaiii 2LJ jj"La3\ A^JajSl! 4-^.1^1 JLptjiJt jL aJIw Sji^^ ^Su: La j 
oAa c^Jill jjwjJl 4j| jl ?L!xj? IJla jjSo iJuS' j ?4iJb^il aJjJULH 2 0 k; N/l 

Status :\Jtf 

JjN/l ^iJijjlj lt^ 1 -^' J^-~i V- 1 -^ oJIpUJ! aJU- aIS^* 01 

L^lp pji S-U-ULf ^ww-L-^l aJ^pliJli .aJj^JI SjlJijjl ^atJ aj^ULi! SJlpUJJ 
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( 34) 



.^jws j j jJli o-^li LajjJj j jfsJ jl ^^So: ^ L yws j ^UJ! jl^ 

? Oit ^ £jj (/ J^i 



Ut l5 Ip IJia L^L^j jjj JUL j t.\*Jp j oOpli i y£ lib JLL jl -^o:. 

1 

j o-Uli t ^J ji bl ^ c^f ^ jii ( ) . J t ili^l 

ol>- y -laJb o yi^p iMj.il (j^yj • ( J-^- k * 1 J'j~H (_r^ 

^Lp 4jLx5' y SLJliJl 2jcj]aJl j jjj<}\ ^VfS^r. jvJk^l e-jiyrlj (2) .dU:> J y~ 
aJb- ajT .1960 o ^> ^Jt Reine Rechtslehre ^J^Jl jjJUJl 

Notwendige Voraussetzung (Jjjj^ j& 4~->L>>SM SJLPliJl — 1 

jl V-L-^l SJLPliil jt j j^j" Jj^l 4i-yaJl 

jlSJ .U jjli jjSC jl Up c^jjJ-I -Up jl (3jjLiJl jb^^Jl -^p d-jjJ-S xs- 

As^j>z^> 5*^3 yiil o-La jb c4^L»^l 9-lpLaJl ^ j^-fl^ £ j-^ -AiP ^-^J J^*^ 
Jlal^l Jb y UJLlP Js> ^LiJ jl cJli' L^stS 2Lu-L-^l SjipUJI jf jLxp} 



223 ^ t JjLJI ^ J.\ (1) 
U-U; U j 119 ^y> 1 1964a ^ cKelsen ^-JT (2) 
204 ^ d960 ^ t Kelsen tlr JT (3) 
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U.5_L>- US' A^L-^I adpUJt lS Ip {£ y£ jf ^-U^l aJLpliJl aJiA 

.^yt^JaJi j jjUJ! oJUx^il ^LdL L^L*5j 01 { Js- JS" ibu-S 1 ! 

transzendental-logische ( _ 5r ^ia^ J? liL Kant cJlS" 

cJlS" jl jUpI L5 i^ '^v**-* 3 jJl a -^*j V jj^l y^JU Voraussetzung 
A-^^stJl Si yd. I JjJr tSjjj^ j-a I* transzendental "^LJl" ^Ua-^c. 
.j^JS'j cJlS" ^ JS* JUp ^L-^ ^sJJa^fl^ ^ ^»La <jy iiLft dii-ii j .Sj^sjf 

Moegliche Voraussetzung J,Us?-l J? j-i a~-»LjS?* SJl£li)t —2 

jJ6 IJLa jf ^Js- id j^J jf Li L-UaJ j^UjL; ^ jf lOjf lil (jr «J>- 

a^pU^-^I aJjj'UJI objJaJl t^uJ US' J-*^- ^*f Oil ( ^^Ux^ i y£ 



5= 

Lui ^jo V transscendental y _>l jIp JuKi" :373 ^ d903 ^ cKant c-ilS* jjli (1) 

443 224j 2 1 8 ^ d 960 ^ < Kelsen ^-Jf (2) 



Begriff und Geltung des Rechts - Prof. Dr. Robert Aiexy - Dr. C. Salek 167 



2 * c c c 

ibu-VI jS'i Jus j .Ajw^JJ a^pLj>-I jJLj ajMp j! A-~uij jf 2^pUj>-} jjlj 2i*>lp 
aApllJ! jf JjiJl jS^C diiiJj (3) .ajiJi oIS^Ip fUaJ jjjUjl j ^ ^JJl 

%Ju cJlT lJj^UJ! jllp wbrjj ^ aJL*]1 o jJ-l JU ^ \a^L-^I AJ jJUJI 
JljaJ j Jaii a^T a^LjJI A3 . jL.j)l j jl£ll iiljil Jl£i^ Jliil J-«- JLp 

jli JjUILj (5) . jl^llj jL,jJl 

la Jb4 J,^L|J A^L-^I oJLpUJJ A;w«J>- Ojjj-s^ N Aj L £W5jJ jl J^-*^ 

^Jaj ^-S^J jl AjjjLiSl jfcill A^?r j j[ .aIs^lJL* L^SsJj cjjSsj jl t—*^: 

>jf tj^LiJl ^Uj^tNI (J*J t j~o*i~> jji- i^l ^SI^IJ fUa^ &a of Js- (1) 
U_Uj Uj 91 j UJbu 31 ^ (1981 ^ (Rottleutner jZjkjj 

95 ^ (1979 ^ tDreier yj^j jjli (2) 

224 ^ (I960 ^ (Kelsen tlr JT (3) 

173 ^ (1990 ^ (Paulson j-J jL, Ojli (4) 

<S J}jr a y jL^il" (38 ^ d787 ^ (24 ^ d781 ^ (Kant cJl^ (5) 
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^y, UUiJ 4J SL~J\j J jJliJl jt y ^Jj>o" ^ yli j»UiJ j il yji.ll 

ill <_/aj j IaXP <y>U.J -0 jl US' JLPl jlil y jt AjjLJl JlpI yd\ 

<z^j>Ss j 2^*111 sJLa j LL^i lit ,j^lj .jjSviJL Jj J^bdl j (J ~J j ylaJl AyJ j 
L« Aii y Ju j yxj jJ IaJLP t (J -U*Jl -LjwaJl ^JU- JjS/I ^Js- diJ-U Si* v'W~ J * 

J1 SjLiNI IJl* JLpj .v-L-^ 5JlpL5JU JbdLj Oj^j jl ^ 

schwaches transzendentales ajL>ws a^L- a^~ lib t y-i5' ili^l 
l« J J^-'Aj ^ C***^ j£) a~-LA'I SdpliJl jt _ / $Ji; lit .Argument 

. j jilill jIIp Jl J>-oil ^ jy^j jf 
Gedachte Normen 4jjj-^J 0JLP\3 S^uty SjLpUJI -3 
jl ^ tj-JLT iLu-^l A*Ji <_s-Ul JSLiJlj A^L-^S S-LpUJJ AiltiJl Ai^aJl 
li^ dUAS" j yjj jt Swipli i y4 j y£ jt Jp SapUJI «Jla 

Jl j yxJ jt iljj *JLp15 y^i JJLJ La jlp SjLpIS is yJuJ jl aj yUa^ SjlpUS' 
<_^y>r jll a^lj^l j£ <jP N aJI jI~p) ls Lp tjyxJ jl SJipLs cS j 1 ^ 

. V-L-t SjipIS v-L-S/I SapUS! oJLT li N[j .Wollen folgt kein Sollen 
jt JLc- .*>Laj" jt ^y^j:. a^L-S/I SOpUU AJltllj Jj^l 
SJLpUJI AlSLiwo ^a JjSlI Ai^Llil .AivaJl sJLa b tjLJ jS'Lill 

4-Ulill jt A~i>y yp ^Ai-MSl aJLkp! J £^ > jr~^ .ajjj^uJI 

206- t ^tl960 tr . t Kdsen l> -Jr (1) 
206 ^ tjjLJl ^ (2) 
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-U-jj N ( \lnhalt eines Denkaktes is ^ J^>p 0 j-w^* a ^ ^ aJ ^jlill 
kein Sollen ohne "( O^SC 01 jI^j l«) ail j( jjju (Oj^j 0* ^*) V j" 
<kLo Uajf ^~-L^! Swif-UJl ^ ^SCij of <Upj (2) .ein Wollen 

jf jLxp} c^^iUxlt klc- j <sL jjvaxil IJla J,l ^Jl5" ili^l jLif 

- 2^«*j cJl^ jjj - 4J2JL- Sj^ljj ^^L^l £CJ jy^S\ iJLi Uij Li*Jl <iaLJS 
j j^aJ j u^j^ ^ J • ^kL- ^—-^ 4]aLJl Of iJla j (4) . ^^Ipf 

a-U-UJ! ^kLJj ^^aJI £js gJ V-L-^l SjlpLSJI 

if 

o-uUS' 2JL*^i S-U-UH Ji^l" of ^jf k^Juj I* iv^^ 

J*i 0 ^-a* 1 0 of jSo:. (^Lp^I v-L-^l oJlp-UJI O^j UCj c^-L-f 
^L-^l SopUIJ 2L^*>UJl J** J^l V* *U-Jl 0 j& Of c^-itj} 
^1 jio Ob < v r - ib^^l y 0! ^I^iMj .~4j\J>y <J^\ V* ^ 

.aJ5^Ju1! Jj4 ji 4jb ^ (5) L yiiLu AjL aJI jJ>\ iJu* Ji* ofj ^J^>- 

j! JL^-o of ^j>rj JS" 01 Ls^iil lil Of jSO:. JJ-I 0} 

L^ji ^ v-L^! t>!>J 0|" 119 ^ t 1964a t Kelsen ^-JtT (1) 

"SjjlaJl sift jfi J&\ 01 ^ \J*A\ ol» JU> AJaiUl £±cJ\ 

74 ^ ,1964b ^ cKelsen ^ (2) 

70 ^ < (3) 

207 ^ d979 ^ cKelsen j-JT (4) 

206 jjLJl ^rj.\ (5) 
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Jij^-N! l_~LpI ^ -Wji >^ -^-^ "^Jj ^p-j vW*-"' .Siljl 

L-^l oJipUjt jb jj-^Jl jii; IJla 

^»JIa iLi«w y\ jot; . ajjj.^tII 
Man soli j^u-Jiit <ws yj (_^JUi jSLiJb <J? j! LIp" :<d*i L5 «^xi L» U 
i_-Jb>r lJu j (1) ."sich so verhalten, wie die Verfassung vorschreibt 
L»a^p cj.^^ jA> N t--^ ^ <^ l?^*^ .r* 1 ^ 1 v 5 ^" 1 .5lSCjdl 

r L" N a^LvNI SapUJI of :J^ib :L-L-ty SJipUil ^-L-f JLp o^UJl 
Sie schreibt nicht vor, dass man den ijj yu» Jj! ^ ^p-jj 
LfCf jj^j (JuS' ^'.Befehlen des Verfassungsgebers gehorchen soil 

Uj 42 ^ d985 ^ tAlexy (>r -£Ji Ojli ij^aj! SopUJI ^_^L. J^LiJ Ju^yjjl aJu ^L-t (1) 

204 ^ 1 1960 ^ cKelsen j-IT (2) 
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ij&j L*5" ^Ljl <~j2j<,rt~i jl <L^?r !^*Z>- (J^**^ & jjUil (J^J -^v^^ 

o Lk5" ^Idbj cjjl^Jlil ^k^-J Lo-S" ^r"^ <--3j-/?"i jl ^Jp yu V 
Jsu 44^- Lai j .4i« (I) <uilay l**UP liJi (i_->) JjuL jlj (i_->) ^-1 L/a><^i 

^ y& jl *^-^£ M Jji ^ t^jiUil i^srljJl J j^- SjjJu^ ^»-Uj c^jJl jjJUil J^^* 

j»jxL" jl -by bl" :aJjj^ l ja£ jl £*-j^l Jj J*^^ 

^So: L5 $Ci Jaii j jJLli J j5 t ^o: LS & j c"(<-*) J*^ fj^" of dJLJL*i cjjJUJl 
Ulp" jl ^ j^lf '&Ji\ U Jtf ^1 \^\J^\ 3opUJI j/j viJUi J y 

^1 j-Wsj *y j ^jUJl Jl*- y liJJiJj .2j jjj-s^ jjl^wJl Li UJf c3 ^^aii jl 

^_J*L>J.I ol y.JLSJ ii^j <u££ jlJJ! j j jjUSl Jaiy Sl£l jl ii >( *il jJl j 

* - * s * 

J-Si tjjjUiJ liiiy* ij&y L^»^jJl <iLs fr^-i JS JJj .jjjLiil ^»lx^-b 

2L^JL) iaii wb-rjj <3jjLiJl >w~>rljJl jl .jjJlill ^ Uksi US y> JL?^ 



208 ^ (1) 
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j j3Uil* .Aj _ r giJl JUs^U j^i. Ja^- Jaii Ju>tjj j jJUil j jhl£, N 

.USOr j^^Ji IJla jlT lil Lwi Oil JjL~dJ Jb4 -s-^. N 2^>-Lii aJu* 

l)U ^Uki^l ( _ 5 Ja*J lJUfc (1) .4JLot^ 4JL ^iaj t_-S j^aii j! 4j| ^jLp ^ JUP 

j^iS' jw-ij" jlS" ti| L*^ cbjl j Jlj^Jl Jijj "Mi diii ^ j .J, jJUil c-j_prjJl ^p 

.L~*L-« j^r jJl I Jut 

Begruendungsunfaehigkeit < w~~>cd J AJbli j^p 3~jL^I SOPliJl —4 

K' Jji .Lg-j^^J AJlS^»l ^Js- (J (j-o^j i^L^I aJipUJJ 4j<j! ^Jl SjL^JI 
Nach dem Grund ihrer Geltung ^p ,jJJi> Jot; Jl j^Jl J>s. N" 

Jj^l aJla^U jJ-J v^ylil «-Uj (2) ."(kann) nicht mehr gefragt werden 

cl$~~o jl tojl lit* .LixJl SJlpUJI ^Jfc Sjl^aJl A^L-^I oJlpUJI jl . 2 : eU-.A 

JotJ |l JUlb j cLUJl SJlpUII JoJ Uf ^yy IJlaj Jlpf Llpli Jl ^li^ Uli 



205 ^ tjjLJl ^ ^1 (1) 
197 j, d960 ^ t 66 ^ < 1964b ^ cKelsen ^yJT (2) 
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o-La Jts>-Sj jl J^wJl aJ( Li ^Jyv-Jo oIj ^JaJl JLpI JLp j .<L-L-^i SJlpUJI 
2L^L-^I aJipliJli .jjJliii ^L-L-^l aJlpUib La jJLcj" V"^-^ 1 aJipliJlj .2bsJ-l 
AJ^jlS a-lpli J*)^ ^» Lj~-~«j <j jj^-*"- ^ OjjUJJ LIp aJLpli Lji^^j 

^jj ^ JlpI y jt 4j jL>» JiJ ^j»rj J,! iLu-^l c-^^J 0! ^j: ^ IJla j .<_£ ^f 
^^JT iL^I ^ y*j j! . yUJl oIjLxp^I jf aJ^U^I jlpI yj| Ji. ^f 

ol 

j IjjJ^ ^-J IJL* J&J .j_^UU 4~-L-fy aJLPUJi jt oIjUp^I 

^L-l iiLfcj J 2ii ji£ 2l^L-^/I SJlpUJI Of JjiJl (j^.j .JU-I sJiA 

.SiiJl ai4 fLlU <_£ ff-\ 2J jJlS j>p i_^L-fj aJ*^! 

^ lilto Jlj~Jl ^ 0**^' ^—Nl _/ Ob o^ j 
toll J jL-Jli Jaia ^L£ i^w c~~J SJlpUJI OIj ^ 

Jla! . j, j\i ^> <ob 4JLjpUJ| JU-^L c£ j, ^JUil fUaJl JUL of 

jjjll (S fUiiil JLL Of ^ Ajf ^Ti L*JLip \Jt<Z- t yJi5' iL^I 015* 
.Lp- Jo JSLtJl v-L-^l aJlplil! J? ^zdo 1*Jllp c<3jil5 ^»UaJ <ol JU-^IIj 

01 ?J_jil5 fUaJ AJb JU-NLj fUaj jP JUL of ^ toll 

^l^i! Of tol .La l_~~~iU 4jto ^ V 1 -^ SJlpliJl Jl alu-^l 

C-~>- j .to y\i UUaJ JU-^b yj^ ^»Ui jUp! ^tu aApliiS 

jSo:. *yi caa^! j ^lLjJ OLpr j v-L-^l aJLpUil J?l jf U ^li ^IjaJl jL^I of 



197 ^ 1 1960 ^ t Kelsen llr JT (1) 
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^-^1 ^pj-tsJ sJu>-l jJ! ^J^s^J jl JUL 
r UiJL Jl^l jjjil g^Ul r UiJl O-^j ^ ^ JI>Jl JLp jJU, 

^U^i^li -^J-^j • s ^ a t-l* bib 1 JUj -Xi j .*>LUj" ^^J Ijla t ^£J j Dezision 

^Jlj jS^J _j ^_pr l-U .jwoiill tl£ ! ji^f bl tJbJb 

Jajlj-^l J^ait ^ ^^-JT U Jli ^1 JL-L-ty SOpUJI jlS' bl U-i Jl^~Jl 

If 

JUL jlf tli^ 1 ^L^Sl ol UJL? JU. of j&r_> .Jil-Ul JS" 

flJlpliJl i j^r J _bjj c^LaI u ^ ^j^j jj-i Jj^ a^L-^I aApliJl i _pr J jl *>li« 
J-**ty ^^^1 jlT bl UJ ^Lj- Jlj- Uuj ^ Jay La j .a^L-^I 

a^>- jl . ( j r Ji5' <uJi ^iJl J^Lilj Uij a^L-^I oJLpUJI ^ Jl LL- <^:>jj 
i5La jl o j^>\ ^j^> J\ j ^iLSJl <_~aJdl Juu J? j UL^ y> ^i|zJl 

- ^jLtJll 4_L^ - ^ j^. L« Jjf ^^J jb J jiil Jj^j" A^pr j aJ%^I IjL^I 

u ~j jl u^Li« a**^ jl i^ij ajxIi 5j^j~i ji j c jjLaJi ^-jLWIj Jyj 

^ d-j-U-l ^j^? jil 4~-lj_0 ^ jjcu- j ^ j~* i Sj* J-* ^* jjjbiSl 

aOpliJl jl JUL Jij .c-JLT i_*^JLaJI U <JU ^l ^jW*!! a^-L-'VI SjlpUJI 
JJuJ oijkj .Lib ^jJliJl -uIp L» c~pL^> iS' U Jli ^Jl a^L-^I 

2L~-L-^I aJLtUJl" jL Jli L«wUp Jcbuil IJl» (j^-^ ^ ^x5l j >(J > ji y> L5 b»-P 
Sie hebt nur ins Uli- iJljil j jJu j jJUJl JU-j aLuL L» iiljil Jaii 
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5= 

1 jji Aj£j\ <uSCjj .bewusstsein, was alle Juristen, zumeist unbewusst, tun 
j o *jup y> jjjLiSl Oj^jL L*jlp" ;oL i_3U^I J-l*Jl IJLa ^^p 
wenn sie das Recht ausschliesslich als positives Recht 

1 

J j^-gjj o jj\_aJ\ JU-j d\£" lil UJ 4-Ju»p 2jL~« Uf iLiJ-lj ( \begreifen 

.j-wJ^ ill^l Li ^ 2JLJ.1 aJjk (j^i J -^y^J OjJli OjJliil 

aJLa J&S\ 4-fr>rj 2jL-w^a ^yjj .4^i>jJl OjJlii! ^JiJl 3J^- 

Xa\ : ( _ S L U 2Lw-Lv^l aJLPliJl J j-iT Sll^l h ( jSoT <Up j 

a-lpliil i j^rj a jj^aJb -^^I^j jl k— . ^: JlS U^iP Lajl libi jlS' l y^S' 

Li^c t<jj£o d)t ^= li ^UiJ o jjliilj ^ Uijf lil v-L-^l 



209 ^;j,U(^>l (!) 
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(CJVT) kjUil Aa-oU^l SAPliJl 
Die normative Grundnorm (Kant) 

jjb Li' o-lpUjl oJla Jii L5 k*j j to^' oJlpIS ^p cJli" djJ^jj ^ 

: J jiib 2u^,L»^l oJlpliJl a ^So ^ ^t-^tj J^-H 

LajIJwsI (j ^ jJu^JJ UL>- Li^jj t^j^^ii (^nJijjlH (J-j^J a-lpUL JjLcj y^li 
jf (J jLiJl JlTj cJIS' (ju j^-U-l J^iJl .^Ljj— j Jlxilj 



224 ^ 1 1907a ^ <Kant cJlT 
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Oj-bj <J?~~* J^-*^ ti\ {j&C 0 yli CJIS" _Llp ^^a-JaJl 0 jjLaJLi 

j jjli «-Vp13 cJlS" *Up a^L-^I sJiPlaJli ( ( J-SjJ1 ^is <j ysUs> £> ^JuJ 

^jiflp Ji~^ 'i^*^ cij^ ^— "-i^"""^ .AJTJlsJI 4_JjjUjl 

3 

s -IpIIII ^ij cJLT c-*4i ^Jl t-jL^S/t J iaii l? Lp ^yaliu* Jj viJjLV 

. Li j .o.sla. 1 ^y? ^ A*w-L-S[l 

j jJLaJi Sjj^ai aj^^ij ^ f.j>r Js oils' J-LP A^L^I S-LpLsJI 0\ 

j» jiJj .^pUj^-^I Jjbdl jjij ^1 LJ4jLT Jjilwj jwokil IJlAj . ^ywajJl 

ob Jt&i i_3*>t>M 01 .Buergerliche Zustand oJdl SJU-I cJuT lf~«~~ o US' 



£-i>_jll Lr ii i JjUJI ^t^A 1 (1) 
237 ^ t JjL-JI >! (2) 
U-bu Uj 286 ^ i!981C ^ cDreier Ojli (3) 
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j Uas£ 0 jSj N OvL^ 1 a-^A (j^Jj .2ujL2JI a^*^! OvL?^ J"^ j-* 

JS" 01 ^ j t^^ajiJl ^-'3*-! -W? (_Ju*Jl ^»Jp jj-*- 1 ^ 0' 

j^Alii! JS" JL~j 0! Jb^ N OlT bl caJ 01 I. J jf Ols JUL j .y^l 
a^*^! aJU-I OL-J^l JUil <vy*-y (^-L-^l TjlAI y caJ^IIS! 

01 a^j:. N jjiil JJU jl) jjij^l JUJ^I j tAjjj y& l$J ^a. ^Jt_j 

j! cA^-jUv- AJ jjli A^LC- aJslLJ ^j^aiU ( Js~ J^Llil jJlJl J i?l 

(AjLjrjj aS ji^-) aJ yL 01 1 .£ L» Ji?-! j J^J U jjli l$J .i-L^i; aJU>- j J>-Jj 

JS" JJ IJla c(^jUi-l Jj a-l« c~~J ^1) L~J aJuxJI a jJLSL JjJj j 

(1) "aJ^I! aJU-I j J_^jdl 

0 JlPLaJl j O^UL-I JS" j Jl~^j" jJI j jJlill i y>r j Of t-^ ^ 

Js> Jaii JUUUJ cJlT -LLP a^L-SH aJLP-Uili .JJUJlS' ^ ^1 jSOj .A^L-^I 



312 o ^ 1 1907a ^ t Kant oJlT (1) 
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xs- JLU ?>Ui VI JjUi" Vj .£jiUJl jJUlj o^iliJb UiJl 

(1) ."ju j j" Lc.j UjJl^» jlT OVI <uJIaJI ^^idl aJsJUI apILs! ls - i ^>" 

>L? *~kjl jjjLii! ^ywa^Jl jjJUU LUp V^*^ Jj-Ua-* ^JLaJ J, I -ijij UlAj 

. j jjUJl Jb-j 0 jjliL! 5^jLL« JL*pI cJIS" Jjp IJla J^Lio ^-v'jl 

JUL. j t aJ jjUJ yjl 

ijjj^^ij aJI Lui ^xsl lit) ol> j ^jL*^ j^sj y ^p d^-j 0 jjliJl Lp jl" 
OjJliJl ( j^> j (j Jj cdjjp (_/*^J (ls^J^*" l - ^ J**"^" ^jIp i^-^i 

0L« <u!p j .U-Ws JL-o l?*^ t^ 1 ^^ e/ 3 ' r 9 ^} ^ <j-°^ J cLj-JIap _j 



319 ^ t jAJl ^1 (1) 

o>j~~U]l ^ SLas-A! ^j^Jl Oi Jl (Cj^Jl LSj^Jl >i .320 ^ £*■ J.\ (2) 

t^-iJl ^iu i_jJb£ ^1 _j tiCJLaJl 2Uli^l iiUL. *j UJj4 ^fJJJJ j t j^liil 0^1 Jl J culls' 
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Laj .JU, Ji*Jl ^ jil^s ^ ^jU-l LUJI Silj^l apO> ^ 
^".i^ _ r iJl AjaLJl (j^j-^j ftSo-S 1 laJs jj^Jj '(»-g-*^*UL 



<_£l!l cJlS" \Jp ) ^y- JLiJ lift jS^j ( \.iUi^J LJb ^^g^^Jail 0 jJliJl ^ 

jj iji*- 4 j oUj aJlp (^f (quis sit iuris) 0 jjli y> l« " 

jlT lil j&j 

A^>r jS. ^11 ^l*Jl jLo«iij c J-Xp j! <J>- j-* _ r JicJl alft aIp c—vaJ l« 



U-u, L-j 24 ^ il907b ^ ( Kant cJlT (1) 
Ua^ Uj 302 ^ (1985 ^ tDreier Ojli (2) 
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^^r! j ^liil (Ji^ocdl o^b- J W-^J j^ 1 ^ ^ o&i. ^ 
(JlJi j j ^Uib siill ^ jjJl tjyly Jf ^bJb U>- j>4 Ja ?^ yuil a^Usl 
<i j^- Lis' JuaUt^J cJlS' jJj cL^-jLjj LJii aILs cJlS" _^ j cj,jillil 
Ol~Ji Jo* c^JUl J-^lj JL^I J^-I oJlT 

2dliiJl ^LOU ^UJl ^\ tLJLS' 0 ^UJU Juiil 

(4) .UjU LJii. 

.cJlS' JLlp Su^L-^l SjlpIaJI <uJ jj-LiJ SL^Jb iJub lib* La Jj~Jt j 
jjljaJ cJlS' Jllp V^*^ 1 sJipUJI of j-pJu ^ ULi Jj^l :0LJl5C»l iiL* 

Ob JlAX«j ^ AJL3I 2JlSs>^l j .cJl^J ^yLJiJl ^"UaJl jbW! ^jL>:- Lj->w2J 

££ibl Ajii y as*^Z o~~Jj tAjjj^ c~~J cJlS~ U Jli ^ A^L-^I «JlpLLH 
4pU?1 l-^s-Ij Ob ^Uo^lb -lajjJ Of j£c. 4^yij! oJL* .2u^L-^l cJlS' 4j_JaJ 



Ujju Uj 229 ^ 1 1907a ^ ( Kant oJlT (1) 

10 ^ <1986 ^ tDreier yj J^IS (2) 

304 297 ^ 1 1912 ^ t Kant oJtT (3) 

237 ^ 1 1907a ^ tKant c-ilT (4) 
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ff-^ta (^JUl j toj^gJJl <upLv2> (j ^jjj^lj Jli <_£~^ jls*^ J~* 'jW*-* J*^- 

Or* Sjjj-^ J ^ ^* 0^°^ >^ Or 4 J ^ j-A^ e£ J W^ 

^si> j <u^Jj io ^Jij (j <*cJL« Sj^*^ S^yjiij aJ_pULLJ Abigail <upL<^j 

1 * 

t/'Lr'V Cr*^ ^ 'W^j ^Jy-i^' aJj-OI 2jal~; ,ji*U oJU'tj Cijj-^J 

cOlS" U Jli a^-L-S 1 ! SapUJI cl jJU j j£w~i \ ^ 

U Jli ^1 ^L^l S-LpIJL!! 4^*^ j ^iS"! ^y^W OjjUJt ls Ip jilj 

-UJ—i; ^ ^ bl- cJlS" U Jli ^Jl a^L-^I SjlpUJ! JjIaII jj .cJlT 

jjaJl ,_^aJiJ t4jjL- 4J^jli aJLpli 0 j£o jl c.— £ *jJj-*J j->^ j-* S-lpli ^|5^ 0| 

y!l 11* ^ 3j^15 JT ^UaL L5*>UI ^Ijxl^l Lip ^ JUb j UU^jf lil U-p 
t5 ^JiJl JSL^JI ^ ^jJ j£\ LS*>Ui jil iJ^d! j*-^y>\ c_^Jiil |JL» Ji> 01 



102 ^ t jjUI (1) 
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(OjU) ^-jj^Jl L-jLj^I oJLPliJl 
Die empirische Grundnorm (Hart) 



J_s^ AiLi jli L« 
SapUU JJIjJI ccJlS" U JL* gJl ^j 1 ^ 1 V-L-^ 1 SapUIJ ail^L t 

jii^f Jj tbasic norm a^L-^I SjlpLSJIj 2L-»L*^I <oApIS CjU ji 
o Jij 0l> i—J^xj dJiJo .rule of recognition jl y^fl aApli ^! [^Js- 
jlj \4^L*^I aJLC-LiU ( j^~i5' jj,^?Ti a j^>r jjl L y2ju (J jl >^ aJLpli J j^- 

<2 \a~-L-SM o-JIpUJ Uk*A\ o^U-l ^ IS^kJ) LJJL* o^L Jiiiil lJj^Y 

ij yi- \J>\ fj Ju~*o jly^l a^pli jjOi cJLii^l isLo La. 
Rule jp o jl* ilt^l d->-b»o) SjjL- jjli Jlp! jiS' cJ_pI y>]\ JUJbxJ j^L*-* 
j ultimate rule o'^JUil SjlpUJI lit (3) .IjU j yUT t (Norm y ^Jy 



245 ^ il961 ^ cHart o> (1) 
97 ^ t j,Ul (3) 
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v_~~-< jp Jij~Jlj LgJl J-s^j ^Ij ijj—J^ t_4 J 15 ^1 a^L-^I aJLPLiSL; A^^i 

iJUtf jl y^'l aJlpli AxjV JUL j c aJ t-<l (J a^_ <jJJl jLdL 4Jl*x^N\j 

(3) ".Oil j}\ j cJL. y jjJUil" -.^ o^Jl 

JjU-j:. jio ^1 jl y> .Jbwjl j UjjI jJlJ oli*>\i>-^'l jls JilL j 
^ (J^-h l-g-^j ,J^-*h ^ o-b^ jl y^l «Jlp15 j|" 

sJlpUs i jjtj C~>jJ-l (j^U. <*jl (j S-r-J' J-* 1*^* jl Jfi >Jii) 

\f jb^J jL*il ^ jl y^l ;_LpU5 . jl i^M jb^ ^ j jl y^l 



102 ^ tjjUl ^ >i (1) 

104 ^ i jjLJI ^ >l (2) 

Ujuo L.j 103 ^ iJjLJI J.\ (3) 

245 ^ t jjLJl >l (4) 

107 ^ ;j,LJl (5) 



Begriff und Geltung des Rechts - Prof. Dr. Robert Alexy - Dr. C. Salek 185 



liiij tSjS jl jbj^JJ Jlp^I jL*1I j> aj 2_J jjUJl jipI jl!l 

ft 1 ■ 



JvJ JLdJ .LlJbr *>l^ 2L-.L-^1 aJLpUil JJ-I \jjt> jJLj SJUj Jj^ 

OjL& Jta juj .a^-lJuJl ajIp j JjU lJu& jL j^vlS" 3j Joj Lu> L«Jlip 
JUj ^»Jj>cJU-|j c Lao j^-j ^Ip ^jjLaJl ^SIjJl (Ji^j 'J^V ^j-^ 

ifi-U-l .l£>^I SLJ j^LSJl JlpIjISI jL,^ vr-*^" Laoj^j diii 

y> <oli p^J-t ^ ^iJ J,l i(J aJujJ! oLLjsdl jL 3i-i>- ^ JLaX^I 2JLaJ-I 

.Li ^ _^i> J-^J t Jlii^fl l-XA ^ jJ j^OJ Li I Jj t^SI jil .} j^-J jl JjJ 

ji Li^ c^uJ jl ^ OjU U JL» j^Jl SjjLhII v-L-^l sJ^LiJl j\i Upj 
L» ^ja jLo^l (jl c4~-L-S/1 S_IpL£JI 5j ^Laj j 2iSCiii ^ ^» ^-^j 

(3) .j^ jl ^ L« Ji^LT 



L*o*j L. j 105 ^y> <.JjLJ\ ^ jll (1) 
98 ^ cjA-Jl (2) 
223 ^ c 1981b ^ cDreier dj\i (3) 
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Definition 
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Anspruch auf 4JlJl*Jl 5U-I iJLa (1) JlPl jaJI ^ ^»Uaj j» 0 jiUJl " 
jj£ jjs-o J (Ja^tf gJl JLpIjaJI j^jtf tJj^yj t(2) Richtigkeit 
.^Alko alibi aJ1JL*J1 Jb> ^ ^lj cUpU)I j! ^U^l jytsJl J^b 
^jjlj tjji^JLJl iJLft ULk APj-^jll JLPljiJl 4Pj*£ Uajf Oj^sjj 

juts)! iJ^J jl aJLpLjJI jl ^W^l jtylxJl ^af JIp c£ j^J 
jf t^iLil (3) Jl AflU^U .Hlko 5l3bt aJU*)1 Jt£ ^ ^lj .^PU»r)f! 
jfcJaJ J j-^l IgJlP JLa^J 01 ^£ j / jl gjJl iS j>-H\ kjL*il ^f^ 1 

*".aJIO*JI SIpI y eJlk* jJ^J J jiUJl 



Das Recht ist ein Normensystem, das (1) einen Anspruch auf 
Richtigkeit erhebt, (2) aus der Gesamtheit der Normen besteht, 
die zu einer im grossn und ganzen sozial wirksamen Verfassung 
gehoeren und nicht extrem ungerecht sind, sowie aus der 
Gesamtheit der Normen, die gemaess dieser Verfassung gesetzt 
sind, ein Minimum an sozialer Wirksamkeit oder 
Wirksamkeitschance aufweisen und niht extrem ungericht sind, 
und zu dem (3) die Prinzipien und die sonstigen normativen 
Argumente gehoeren, auf die sich die Prozedur der 
Rechtsanwendung stuetzt und / oder stuetzen muss, und den 
Anspruch auf Richtigkeit zu erfuellen" 
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2 1 

jil ji" (8*>Ul 3 j 2 j 1 ^IJLP^U l$J jU^) UuydJ 

^jjlijl Lfxj^s o^yLll OjJliil JLpljiJlj AJjJllil S^JaJV -^jsj V aJI-uSI 
^yLJb- (^j^^J .L'jJli 4~jt* Lfl*£ <uS^Jj tUb^ S^PjjJ^j 



Ujju U j 54 ^ ts^Ul jjli (1) 

Ua*j 52 ^ (s^U! Ojli (2) 

U_l*j Uj 71 ^ jjli (3) 

68 ^ t »}Ut dj\2 (4) 

ujl»j l.j 56 ^ inyd ojj (5) 

57 ,_/> toMet OjU (6) 

71 ^ c»!>Uf OjU (7) 
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-bJb»Jl al&j .aJI-uJIj UpliJi j( ^Lj^rVt js&JIj 2LiSLfJ\ iLp^iJl :jyLaD 

^1 i4^Jiill 4J yllSt S^Jaj^l jja^s j-£3 .<_ij yd! -tJiil <_£Jill c^J^j dAJjj J 

.^»Ldil iJlA (j <UP ^ys yti l£ ck^w« jt^2J j! jXai! j y«i iib>tjdl Aj yULl! 

. JL^-^I Aj>r J (^jip Lpl^>r| I yy* Jj^o jf 

^y^jilj JS^S" Jyliil fUaJt Oj^o ijli^l Ajt j lyy« 

jf ^pU&t^I j/hJt fyf^ 0\ (1) .J^I a^tj ^Ip LpLj^I \}y jy^oii ULk 

^Ip e-aJ ycJl (J ylajj j .A^iUiii 2J yliJl A^JijS'l ^^ip AjJiil J Ji< caJ y'Uil 

jj LfPLjj Ojj^s j ( jyX ! Ajy'UJl 4-LpUJJ ^L^^l jjtxil tol ^T^l 4X"" 

(^yW Oylljl JLPlysJl ^LjI ^»JLP ^^Ip 4JUil jS'j .^-^V! (^s^ S-'^ J ^' 

jjjbjl f y£A<« (j 4~ildj 4jy\JLil A^JaJ^I ^^Ip 2Lijij! 2_C (JykiCjj .AjJUjdl 



Ujlw U_j 140 ^ <OUf jjli (1) 
Ujju U j 135 (jo to">UI jjli (2) 
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jij (1) .Wt LpLj^! \}y dj^y aj^UJI 4 b4 ^ijJi aJU 

>_Juycj! S^iiJl ijja jy^j .Ows^jl AjjjUJl p_JS>liil ^Js- Uizjf (jJ^ a*>b^l 
jj& La dJJi J s-t-^lj .£jLaJl ^JUa-U aJLJI 5^Jl ^ JLiJ Jbs^b 

.<3^UJ! Ub^J bW^i ^Uj^r^l jJtiJl jCju y 3^UJ! fUaJl cJ*^ S^id! 

3_i^JuJl A^P ^jjl jbjt* J">b^ ^ ^ jfl> 3 jjLS ^Uij (J JjLl~"i jb*it 

J» ^il JL>- ^JiJ ^ b«JCLP JjjUii Ub^- AS- y^> jil Siyldl AJjJUJI .XpIjJsJI 



141 ta">Uf Jjli (1) 

UJbu U_j 77 ^ oMti jjli (2) 

U-bu Uj 109 ^ ts^ui Ojts (3) 

145 ^ c»5Ut Jjli (4) 

142 ^ io!>Uf Jjli (5) 
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iJUfcj .j^jllil Jl L< JU£ (_ijycJt ^ oJliil j*-~JLH c^jLaSI j»JJi!l 

JCS^J jl ^£ j / j\ j jJUU jSill JUM J j yliii (J-K; c^JJl ^yas^-Jujl 4j| 
j £5 aJp_j (3) .0 ^jli jj* <_£^ j jjLaJ\ Jl ^.yj SJlJuJl SU-I ^ t-JJs^ t<uSl 
jl^ jL*^ Jl iLx^Nlj Vjj^ t^Loi' Jl* ^3 |i jJ j t££:>Lil 

cuijl^ji JJUoJ LgJl Jux~J ^Jl i£ j*H\ ^J~\ dJJii'j Cj^-JLil 

jS>\^s3 (j^J J_u~J d)l j / jl -Ux^J ;«jL*Jl j| . j^JLisjl If-J 5 ^ el g...>, ; .->Jj 

£*J~I diL" ^1^ j^JUil Jl (jr ^ .j^UJl jjsd ^jJl JoJlj Jbdl .uJl 
oU-ly Ja^ jl jJj csjiy -LjU L^Jp j^UJl Jjjaj <^i!l ^^wJjl 



U-U, L. j 142 ^ j U_bu L.j 77 ^y> <.*iJ\ bjd (1) 
LaJju Uj 54 ^ u^l OjLs (2) 
Ujju Uj 117 ^ to^lei OjLs (3) 
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dUUJl Jo J J^lT jjsf Oil 

Dr. jur. C. Salek 
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tjiUJl (J OjJUJl 5jLJi j.LJlp j^jS 1 jl^i^ J^tlil \ Jut. <_£^UiJ 

(jg^j ^cJ^j^j ^JL-j <J V±»t j jjli SjL-'ili iJLgi Cj*-giS" ^-Jj j jjliil 

IJL* ^ jjT. + g:. Ji jL^aJl ^»-UJ p g :p aJLJ ^--^j c4^jLJlij! pjfcjlS^il ^ ^Jui 

^-Lail Ji« jt-AjjP jl jja^-jlj J?lyL- j 0 jis>*>Ui jLt«I j-U-UJl Jij^^l 2jL-!Ai 
Jl« j ^JliJl 4jL^JLs Llvii SJUsLl* (j i -g..,* 1 ^ g y3 *■> j! j^-^J ^Jj-^*-"J 0i^ 2 -^ c 'j' 

^>Lpj c5_gj>r ^jy^jj (jjjL-f <ujj ^jjl J c^tA^^I J 

J! -bJ^i ji^ ^yti^ ^yJl jl UJ! j ^Jjtil jj^NIj ^ ^1 v>^' oL- jil 

i jjj:- Xi( Ij^- CJS' JJ J . ISLi IJLpr (jUj' (_£ jj| jjl Jj JaJl lift li ^L- 
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Ail! « 

2002 j/yi j^ir j j,r 
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Thomas Aquinas 



j (Tomniaso d' Aquino :4Jlk>^lj) ^jjSi L»jJ ^JiJl JJ j 

^ j <u_Jl*J fju .1225 cL)lk>l j Roccasecca iSwlS'jj 

4jljJl j ^-J.} (i-O- (J,JJ^ (J,| *3Lw-ji J J J £ I jJwyv-lS' CJj^ jlZ <j 

Cologne U ^ £ <*A*- j Paris ^ jL <*^U- j i_jb^l a^IS" j tDominican 
^Ip j to ja!>U1 iUljj J~£J a*»W J,} J~-j! 1952 ^ Jj .LJll\ J 

aJS" j ^ .Magistrate oy>*>\Jl J aljj^JLil 2b* j.> JU 1256 

o-^ <1959 flp ^ oUij j^j J257 J A~bA oy»*>Ul 

f '^rO^ (3 o jjs*>Ul jJl*J lili^f ^rijb <j aL-p- Jl iLp 1268 

j v o 1274/3/7 ^jjb .UUfljl ^ JjjU aj^U- J ^rij^ kU^NI 



i^— j yiJl JjJJl j aiUa^li cSiL>^l i-^JjiJl 3jJJl J de ob^l St. Thomas d Aquin i~~J y»JI 
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c * * ft 

jjjJl jt^IjcJ ^L-liil ^_^iaj <Js- XOiVt djJj ^is>U iOjj^Milj 2jLJLsJ| 2^ljjJ 
j y^l (Jipl ^ cJlS" to ^^aP j "o J&> J-^'j AjLJi jJaP-tj £ 

j cJ4 ^Ij c«>*^i A^^lxJl Ji <s^LJ ^LSCJl 

1252 ^Ip (jy ^ j t« jj (J ~jJjl5l ^lki~-l ajy^aiJl AjLj- 

.A^iLJiijl jlSo^l jjipl aj jZ~S\ jl cbbu-l aL^p J*>^- J273 ^Ip j 

j If*^" ^ .Ol^tj JjL-jJ O^U«j Sr-^" '°^ ap AjJJb 

La Somme theologique de St. aJ y*MJl ap IgJp jll?l ap 
tAj^jjJlj A^jJi jlo" o oIp_^^« LgJ JjLJ tThomas Aquin 

^ <j AX; ^ji! -bJb-tlJlj j iAJ ^jLtfJl j5"l L« jj ^uJjsj! ^lill !Jl& <j j^ilj 

j^lijlj O^jliil c^^Jg-il ^J^jh jjjUii Ai^> j j^jlijl 

^^Up j^jjiij aJL j jjliJl Thomas Aquinas ^ jS"! l« y u ~iJjd\ j*i 

Une .j*UJl ^y^- -UaJL cjUaLJl sjJUajj ajwzj c^ist! j oli*>Ui! 

ordonnance de la raison promulguee pour le bien commun par celui 
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O^tSJl j*y>r tj^A. 01 <-~*Jt aJlpj .qui a la charge de la communaute 
J jvSO Ui j jJUaij JUj (2) Ji*Jl <u> p .fr-.T (1) :aJLJ| JL-L-ty oUkd! 

.^Uil jJ-t J;A>d lJ>J-$j (4) V" yJl SiaJLJl ^ (3) 

_y> j (Lex Aeterna j jJLiSi j tlJi* ^^-^ ^\ j yliJl JyL j 

IJia j ^revelation ^ jjj? je- ^y* aJ! J-^j lilj iaiLI^ 

aaJu^ ^^Ss^-i ^-^1 ^.jj^-V L-t j (Lex Divina j yUJl j! caj ^ ^ll 0 ^JllSl 
^ jii l« j (Lex Naturalis ^y^^aJl j LSJl j 'J-**^ a*" 

t^Lfif c-iJjtj j^i^f c-«Ui^l jjT a^*J ^1 l$5\p} (^-i C^jiS 
j ^JllSl (jLtil j droit naturel primaire J, j^l 0 jJLaJV J j^l L? «— o j 

.droit naturel secondaire ^J^zJd\ ^J^^ 

j jjLi5\ ^ y^>- i_j ^>r j Thomas Aquinas ^ £\ l« y lS j. j 

>\i LS *^>\ jyliSl c^W* ls*-^^ 1 j^Uil eJJU- lils ^(^j*^! jyUi] LS *v'jJl 

(jj .A^UJl S^Uail J^r-" <J Aj>JUaib ^ ^ii^ O^JliH 

j^Uil !JLi Jj t *Jli j J^UJl jjp OyUi) Lrlj N JU-I lift 
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j'LS'ji ^ jJlp j (1308-1265) Duns Scot jjj-^ j-* aJbJwi 

^Lp ^ of ^ j^lii! of lyy jJLi .(1349-1295) William Occam 

Jjf ^yyJf OjJli J jj J jiD Jj£ Ma JUL j c ( _ 5 *^ jil 0 jJliil oJ ^1 ^ 
ail jl jJj aJ^ cLjws j Oj£o jl N 0 jJliSli tf.LA^I -uS'j 4jLJi-| AxjJs *~&J& 
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Immanuel Kant 



jUjjl j LJU c j-iJl y j^U jl ^ls> Immanuel Kant cJlS" Jj jjlcj 

cl724/4/22 ^jjb L- J Koenisberg il _^~J j cJlS* Jd j 

J^p d746 j 1747 ^Lp ii jj,^ jS" \*A>r j SjL^UjI .*Ay&> jb| 

1747 ju L« 1 g 4j"JiL J o%'Ui! Jojo. ^i^i L*=> L- jJi* 

j L^U I^U <cLp Uj aljjiTjJl Aprji JU 1755 ^ jj .1754j 
4*^Url jl JkA} c-iill .L«Ip j-i^f- L~>- c_...^2.dl I Jla j (J^j (iijwJjS" 

1770 ^»Ip j ^jvp 01 J,l . jry y L^i taU^I Ai^ocJ <»j ^JJiJ (_£JL!l t^—^j 
i_3 yt- ajVJ\ <jL>- j^-jI jj . 1796 As- j tLJjjJbAl j jk^l! ISU~-I 

.1804/2/12 

J j£ f .^JjAji ^^^t Jj-^J W* ! >^J O^L^ 1 J jV^J J^J 
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^Jl Kritik der reine Vernunft "^liU Ji*Jl aij" :aJUp1 . "igJUaij 
Kritik der praktischen "^JUjtSl Ji*Jl 1 1781 pip Jj^l oJs> Oj-Us 

Kritik der ^1 jLii'j t 1788 pip JjSfl od* Oj-Us ^1 Vernunft 
JJUil a_jJb* J ^jJI'j t l 890 pip JjSll oJ. OjJ^ gJl "Urteilskraft 
t^ajl "Religion innerhalb der Grenzen der blossen Vernunft 
Metaphysik der Sitten "Jill UjjJL/j '1793 pip <0 j/yi lUjaJl Oj^ 
jji Sap c~«li ^ oNl^j s-^J '1797 pip aJ Jj^l ^JaJl o j-Us ^1 

. ^L-^r^l oliii! i^JLpI (J,l L*> ^r*^J 1 I g o j-Ij ^jJ 

jj^axjl ^ ^aP (j i j^lj SiL—Jl ^ cJiL 2jL*Ji ^SsjlS! ^jjIj ^ 

>jr ip ^-iJl j y&\ jlSol ^^Ip SiLcJlj ijiJI cJlS' JjjjLcJ SjLJi <u*L L« 

oi^waJl t^-sLLI Jjjjd! jLJ^I IJL* pJi Jj*iil ls^>\ L.Ip Oi^ -W 

Ajailj 4 |1 Litii jj& l^jJl^JU |JbJb>r- UlliJ S^laJl jyyai.ll -_s*J-l jywaJl vJl 

"^Lll Ji*Jl M," 4jL^ 1781 pip Uj^p t( ^Jb*U*Jl 

Ji*Jl oJLT L_jbS3l IJL» j .Kritik der reinen Vernunft 

Ji*Jl -b"jl JiJ .aJp p^J-lj 4-LaJ j jbtfj tpU^I y 4 ^2P ~AJuJi 4j jU^I 

jp John Locke 1632-1704 *J jJ j ^ aJLL* j <u~ii lp 5 J jSf 

oIJjj t An Essay of Human Understanding 1689 pip <j y^J>\ Ji*Jl 
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^gjl 2-& jjuil 4i ydl jj ^1? /^p LJl ^1 sjlJi ^ ai yd! (j y j 

i_~ao ajIjJI j cJlS' (jjJ^ jlSJ >cr -t _^A-! £j jjl JS~ jp aJL£u~* 5i ju> j 

jJUJlj 2L51UI JULiJ-l 0j£j Ujlp c^jU-i JUl ^ Lb-lj Ll>[ ^jJl 

jSULi-1 Oj^J 01 Jb N LlJJjJ j ca^Ip jJU^ U f Jti" N ^ ^JJ^ j 

oLJ-l 2i ytil Jiu . Usli <j 4j5"j-«j ajswjIjj ^Jj^' ^jf- ~*lk^~j> 

jk^j 0! jj^>. V Oi-^i o^y* ^r^^ (j^ a1a1^w<j S.AS'j^j Ajjj^vs Si 

j> ^^J ?3iikU jJliM oJjfc ( _ ? Lp J-a£ jjt j^Jj j^i jjP iAp 

JaJ^\ U jip > u- 4 ^Jjj-^' U^J^ JUJU-J Jj'LaJ-l Swift jl 4j ^j^I 

a^L- ^ OL-J^l Jip 0^ .U^Ip U 0 U*J 01 ^ ( V^JaJi iij JkJl 

Jjj^ j^aP . jlSvsi oL-Lm>^I l3— -^r^ 4Ji c ( j- i — 

^ ^^^^ ch^ 3 s-~^- ^ ^ ( ^^i (J! f 1 ^^ o-^'V 1 J^^J 
j^p c-pt_^ ^^^U-^li .(^T^ll ^t^tj aWIj 0l«jj!j OlS^i! JtJaj'j ^rj^^ 
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^lT^ 1 ^lT^ 1 ^ J- 2 ** Or*^- -^L^ 1 fi}y ] ihMi 



j6 "Kritik der praktischen Vernunft L? U*]! Ji*Jl Jij" -ol^ Jj 
J* <}■ to^lj (4*31 ^ ^.jJI flifj c^jJI 

^\ y\ j^l jf j c2j ^ IwJ ji j cLi 4j (3*>V>-S/I jl .0 

a Jai ^ iX*s~~» j 4iiia^ j 4^1p 0 j£o" 01 ,jjJiU L-L-f 0 jfCl! U> 

^^U! OUI ^ Jl a< J j>Jl j ji^) 

j L^J^p ajiU <pUrJi <^Juf Jij .LJlif j ^JJI JU-j £^ 

0%" Jj«j j c"Kritik der Urteilskraft ^>J-\ Aii" Oi^j <LoLJl 

Religion innerhalb der < _ r saJUi-1 Ji*Jl ij-b- j ^.JJl" 
jjjj«> Jjf Jj .1793 ^Lp a^dJ "Grenzen der blossen Vernunft 

APljjIj a5Jj>- jj <i^Ujj j jUU j ^S0| ^Ji* jf fj j ^LxSCjl 

^Lp a^^ijl aJU& Oj-Ui*j jjjJl Oj^*>Ul JU-j tjs-j cAiil ^>j*-j UJslS 
01 jyr. N jjJJI Ot Ji'jj jLtll Jj .UjJl^j L^p of aJs! j 

jj^Juil ( ^k J Jl Ji*Jl ^ ^jij Of <_j£ Jj 4<_s JiJl Ji*Jl jk^> ^L-f {jM 
<d If. Up ^iU Of ^ 2^JLiil ^^Jl ^ J\ oSf ^Ui .^^USf! 

0 j3UJl J aJI ^s-jj ^ jJl ( *SU-I 
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Jj^l j*— -iJl (j lg)g-*o JJU cOjjlDJ A^jLJlill Aj^jsLij jlo U L-lj 
Metaphysik der Jill Li jJli^" a^L^ Rechtslehre 0_^liJl i_~a.L> 01 yp 
<uj jj^s j*5 J\Sj . j^jJI Ovh--^ jjb4 OlS'j 1 1797 ^Ip <uif (jjJl c"Sitten 
01S" cJlT J^ai 01 J,} 0_^a1j 0 jjji^l J**- bf IJl» JjJ j lobUi^l ^ 
ii>U-^l j 0 jjLill (Oh c-JlS - j-oC .0 jillSl ajL~U j ajl* i5^l*Ji AjL^iiJl j I Ji*jf 
J>-Ju j cAjlj j ii jLJl jo j Cj^gpr jUU *J jJLJl o-pI ^ oy y^l a* 1 ^ ls^ 
Ail J~LSi ^ J^U^li .OjiUJl v'b j AJliJlj iJ^Sfl Sy'b j Jjty 
jt^^J 0 jjliJl l»l ^1 l-^I jJl frbl o^aij ^ bl L» <^J-. J-^l* jt 
dlb j f I SjJ^ * jV?T ^rfJall II* ^Ip ^JjJ ^ jUU o ^Ji^ J J*iJl JU^ 
oolS" t_Jjj ^ .N ^ jIj^I oi-ft oJ 2^j*>Ul Jsj^JJl aJ o y jJ bl L» 
UjS' (J^U^I 01 y> c^U Jb*-i ti^S/lj 0 jJLaJI o^j aS yxJl ol* ^JLp 

jLo^l ^.]au aJ jS* c^iU <tlj?r aJLplj* fLr*"i J^S O^Uil <_i*>l£ 

j^Jl Jajlj^aJl ap j^ooi AjL Ojj'liil Cols' (_iyt;j t0^"- 

(1) "aj ^>JJ ^Ip j^JslJ JJi j jjy 1 ^! il yS/l obi jl £• (jiolo 01 i yiil iblj'V JiSj 



:^Sfl ouydl ^ lJuoj (1) 
Das Recht ist also der InbegrifFder Bedingungen, unter denen die Willkuer des einen mit 
der Willkuer des anderen nach einem allgemeinen Gesetze der Freiheit zusammen 
vereinigt werden kann. Kant, Metaphisik der Sitten, Hamburg: Verlag von Felix Meiner, 
1959, S. 34 f. Nr. 230. 
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o JiJ tj^- _^ b- oJlS' jJLi 1784 j*lp j Ail 3 jUi^l Jj ^ I jo4 j 

jf ^ caJI Uo (^JJI "c^JIj^I j**>LJl" .Ju.yd Jj^l S-slil jf jCjA Ss j 

j i_^JuiJl Js- ^jIp (J AiJ tbjj^- aJ_j-5 J5^J (Jjl! jy^-jJ! jjSC 

L fsijj s\ j»\ ju SljLJ.1 J,! cJlS" Uo Jij .<d*>l>ci^lj as ja>- iiLfilj 
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} John Austin C£S->jl iiyr 



j*s- jj .jjd j 1790/3/3 John Austin j JJ j 

^•Ip JLU ajL- <y ^jj>j -uy^ Ji 1818 <jj ci3jaJ-I 

jiUj Jeremy Bentham ^Uj ^ y>r ^jiS^J^i i_>j^JLiJ! ^ j^j .1819 
U^j J&> ol^i -bj John Stuart Mill J^> 0 yr jU^S^I 

1829 ^ jj -Jy^^ o^UJl Ji^JidU ^L-VI 

dlx^j loll^l U^iiJtj yj-Ulidl jli^l OjJliM jJLp ^vj-b 01 U^Ujf ^Uax~-I 

aJ! jlu-! 1833 fU- jj i^Uj J^i 4jLJLsJI j j jJliit 5JjL-L 
J\J> 1838 j 1836 ^Ip ^yj .^jJiSliVt j y\i y_ ~<J-r j 

.Weybridge ^Ju^J j 1859/12/1 jy .UaiL. j JL»JJ J-T, 

The Province of Jurisprudence :>JisM jyUil ^Jp JU;" :0Ij^*j 
jjJUil SjLJii jl jyUit jJLp J ol^Lsi" :0ty*j jl^j "Determined 

jLii0*5l dy* js- j* jw-jl 0_pr ib-S 1 ! 01 Jj f-jSOl tSj\ii\ Jai cuiJ Jb V (1) 
*Lp ^ Jj_jjL-S'i 5j^U- J SLi^^^l 2jLJjiJl iU-l t(1960_l 911) John Langshaw Austin Jji-jl 

Jaii jLs-VI ^ j «Jj jLij V cjjJlj 1 1960 ^ 1952 
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/Lectures on Jurisprudence or the Philosophy of positive Law ^yJp jJl 

ol y Sop L^J? jlpT Jij c^j!-b"j 5 ^ cjUjaJl ^iTf 1885 ^1 uJjil 

^Ui Jt ju*, jl ^3 ^ y. Jj s*\>. 1929 ^ U^-Nj 

.Plea for the Constitution jj^jJI Jj>rf ^ «.lJJ :Lf-*l o^Uil 

The Province of Jurisprudence .i-bM j^JliJl Jls£ 4jLS~ OjSo 

5ij yi\ j^iliJl J o Jij U>*>1>- J? jS- cJ\j^>\J- ai^ y Determined 
j L? Uo c^iJl j jJUJ! j*JL«J j^jL* .iJ^- j '"Command Theory yS/l ^ Jii" 
^Js- i_jI^J1 I-Ajss j J^jj OjjliJl jt-Jilii! c-^Jyj ^si' jj (J a jiaj 

0! (J^JU-ijI ^P-bj .y^s^S j^iLaJl ^jLJbLl ^vw^jil Jju 

v_3yjj .jL^J^I j_^liJlj c^^l 0_^UJ! ^ oij^ ij* l£~^\ dU'z y> 

Law set by God to k jZ~S\ AJli jL*d <oM ajwsj (^-LH 0 _^liJl" <Jb 0 _^UJl 

y l& j^s y Sj»pli" y ^yJa j_^UJl of jv> J "his human creatures 

a rule laid down for the <u!p ikL- <d Jilt- y\£ J-a J-*^ ^ 
guidance of intelligent being by an intelligent being having power 
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positive law^jiv'jJt O^JlaJl Jt *~ ^ t'over him 

(J^^i j ^^l j ^Jlail Sjjb jf (^jj j .positive moral <i^^l j 

jjjlijl 2^j-L«j ^yi^jJl jjJliS! 2L-jJU> ,ju J\ ^3t>U-l jj& I jlAj .(jy^-^J 

The oLjJLxj JjJ^ SbL~Jl 4~>-L^> ^LLJl ^l" 4Jb j ^ilill j^ju*. jl 

LJ JUo iJu* jj ."command of the sovereign, backed up by sanctions 

ij _/^Sll j- 4 ^' O j*i 'j "Every law or rule is a command 

A command is distinguished 51p( y> ^Ap 4JL>- j 1^1 JljJl 

from anther significations of desire, not by the style in which the 
desire is signified, but by the power and the purpose of the party 
commanding to inflict an evil or pain in case the desire be 

u o&Jm tj\ cibL~- ob Ulp ibl j\ j& a y^l jt^ij ."disregarded 

<pLy £^2J4 ^ <uf>Jj C<bU- APlJaJb 4J j piip^l Jl JJ.Jj 

Someone to whom the bulk of the given society are in a habit of Jb4 
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Jsjj dJLSJu j "obedience; and he is not a habit of obedience to anyone 

^ JLx^u^i <*J^ c j ^JliJl j^JLp (J aJlJUxxJI <^jji.L; ^iju^jl i aS^» c-Jti 

ls Ip Ai4 _ r ^5 j coLJLlil jl^i^lj AJjJliJi oL^t^^lj aj\jj^2ii\ JS" <u^lji 
j^Ji Ajjj'Uil ^LjJI JJ^xlL; JjL^i -M^- ^-Sj-s JlT^I lJjj'L^ 
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Rudolf Stammler 

LJlI I j Alsfeld JlLlJI j Rudolf Stammler ^L.Lt^ cJJi jj j 
cLeibzig und Giessen j^-^j dl>>^ j J ^j-s tl856/2/19 ^jjLu 
^Lp Giessen Oy-*^ <*^L*- ^ <j jiJ-l (J Promotion alj yS"jJl 4^-j:> JU 
Lehr vom ^'Ij^M OjhLI)! j Sjj^lH 2jL>- aj^" ai^j^I J 1876 
1879 Habilitation ~^\s^H\ JLp f (."Notstande im Strafrecht 

iijjjjU. Sj^br j bLt^f <lLp Iju .jUj^I jjjliJl J Liebzig l^j-J 4jc«L>r ^ 
Jl f d884 (»Lp Giessen ^U- Jl Jiil f .1882 ^Lp Marburg 

JUi^l 01 Jl tl916 ^Lp Berlin jJ^ S^Uo .1916 ftp Halle a3U 

.LJlit j Wernigerode jji j 1938/4/25 .1921 ^Ip 

2u,J oLaJj^> sAp Rudolf Stammler Ju»\z^ iL^S 1 ! v^S" 

Ueber die Methode der OjJliJl k JiJ J _p- :L^*f 

jwoixii Ui j jjJliJlj iUa^i^ij .1889 ^Lp geschichtlichen Rechtstheorie 
Wirtschaft und Recht nach der materialistischen lS^LU ^j^' 
Die Lehre von 2l<JLJI uv'j^' ^-^j .1894 |»Lp Geschichtsauffassung 
Theorie der j ^jUJl jJlp aj ^ij j .1902 ^Lp dem richtigen Rechte 
^Lp Recht und Kirche S^ufCJlj jjJliJl c 191 1 ^Lp Rechtswissenschaft 
cl922 ^Lp Lehrbuch der Rechtsphilosophie j^jliJl UuJij c 1919 
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Rechtsphilosophie Abhandlungen und J ^Uii Si^JLi oy; j ol s^^j 
Oi-bLlj ^jJi\ j AJli^l aJ^JUJI "oU~\j tl925 ^Ip Vertraege 

1928 ^»Ip j ^j-Uls^ J Deutsches Rechtsleben in alter und neuer Zeit 

. 1932 j 

IjJjl^ jjJuI j^l ^ lJb-lj Rudolf Stammler JAz** j>i*j 
tKant cJlT jli^t lJj^JjJ! Ifw? j ^ <_r~"^ ^ -k-^ 
c"Neukantische Schule SjuJuM cJlS' 

j^ill <j L5 »w»jit (D^jUil i^&Jl* <oL~- j jUM ai-a> cJ^- JkJ j 

aJ-i; ^ c~L4 j _^LaJl SjL^U Jb£ j j-UIj^ ilx^S^J aVL~« ^fsJ .^Ip 
^ ijuixJl jL olj ^Jt tSaveny ^^iL- ^- < ^ p J r' ^ ^ jjliil J A^-jJlil 

oiljb ^i-^ N j jjliit 01 j .ajjjaj aSIpIj j jjliil ~Lw«j4 J,} i^ij Aj^ c4j<i.i i £ 

j^iaij <j j^ij tVolksgeist ^_~*JuJt ^jj <uJLJb- caJl>-IjJI 

j ^j-iiJl <J £^r^ Oli aJLp j .Ji^lj jj^" 'jj^ - 

j jjJaJi ll* A^-y j cjjjliil j jjaj aJI^ ^^ip _^sX4j ^gJL- jji y>^\ AJLi>- 
jjfso (JuS" AJliJl aJLJJj cjj^j jl iS^ Oj^UJl y> JU-I j^laJl jlS" 
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L^So: ^ v^jLJl i^jOi! Lgi^ jS^. ^ oliJl 3JV Li j i^UJ! ^UJl ^SI^Jl 



2^pL>Jrl 4jL j^JliJi Rudolf Stammler ^Lli^ uJ^jj ^Jyu 

Das unverletzbar selbstherrlich verbendende dXf^ ^ ^1 2lax~J.I 

fj$A\ jlS" lil L*J Rudolf Stammler jL>\^ JLoj .Wollen 

^ywajjl OjjLiil ^ j4-*>^> 0^" lit L>-i ,/}\\ g a^-t jjfc DjjIaIJ 

^JsH\ Jilt (jf cajJcdl ijjJ-l oli (^sJaJl Ojjliil a J>£ J _js- O Jij O-alJaJl 

t 2LiS^»S/i i_>!>b*-L ^ii^j ^-^j jLJ^I tfjAj <jj}\ 

^^^JaJl jjJUSl ^J")^! jf ^^Lp .4^Lji^-lj AisL^i ^Js- *ij j 

. j jUjJl j 3 jyedl ^aUl JjUj" ^1 j c^^kSl jjJliJU oUdl JsaLil jCiJ 
tir* dr^J '^H^' ^ (j^-*^' (j- 4 ^' ^b-^ c^^j jL^>-Ij j 
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Oliver Wendell Holmes jl j» J-L3 jl) j\ 

^jjb jy»Sl\ iJ^A\ cjIN jJl j Bosten y_ j jijjs> jJj 
1$-^ £V^J Harvard University a^U- j <ijl^-l ^-ji c 1841/3/8 

j ^j^-* " A *- a ^ j <i 4^j-L« jj> aj>t Ji- -U; .1861 flp 

AiUapl ^ Olff ^JUl j t Metaphysical Club ^Jai l* jt LLjJl^i! 
William j Philosophical pragmatism 4jt?- jJl SjLJjjJl LS — - j» 

j j^JliJi ^-^1 .Charles Sanders Peirce jjo ^-jJuL- jJjLiJj James 
1883 ^Ip jj .1882 ^»Lp Harvard Law School ^ yjl* J ji^-l a^j-L« 

Supreme Judicial Court of u ~s~* j^l^> j LUJl a^S^I j Ls^li 
The United States U*Jl aS jy^\ \SJ^\ j £ ^Massachusetts 

O^^h j .1932 ^»Ip t ^>- l$J ^-^-j cl902 ^»Lp j Supreme Court 

.1935/3/6 

The Common ^UalJl O^jliJl" oI^lp ajIxT _ys> aJUJj^. jj\ 
jf- Jdy J-^ait j^-l T881 ftp a ^ c^JJl "Law 

The Path of the j^JliJl ^^.n" ajLT <r ^ J**^ O^liJl 

.A^iil j jjliJl t^-j^" jv-a>i ^ l-L>-l j jOu c^jJi t "Law 

Jb-tjTj cjjJUU ^^Uaii^l JJ^'j aJ^JUJ! a^IjD Jul^T y^jy^l jjJliJl 
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aJj>*J>) jJl <j j jJliJl 4j ^jii 3 jjUJl a j^SsiJ ^Js -Lai t_^*x« i—> _^Lvi j 

^^^L* ^jUj c^^S 1 ! dL^Juxil JlC^I jSLi Jij .L*j ^jyS/l 

>t /V>n <OiJ! j fj^T ^ JS^i L. c^^l j^JUJl 

judicial ^UaUl jl^Jl y> 0 ^jUU _jJl £-j>^aSI j-Wai! jf is j. 

jL^iS/l ^jlL f caJI 4^JL«i( aJ13>)1 JLc l^b (V 5^ : ^USi j! Uj ^decision 
\Jp j 0 j>H U \Jlp a^£J~ { JLa^-\ (^^S 1 ! ^Li ^fljg:ll ^l—^! J^-iJ 

^jl* ^^sLaJli . j^jUJ! ^ jl^- inarticulate major premise ^Ll^ai.* ^ a^^Jj 
9jjj^s}[j -iJu>o 8jI ^iJ ^jiwaJ-l ^L^li c4~Jlull 2J jJLiil ^JaJl ,jy jbJ4 OIj 
a Leo ^ ^ j^* O-ljor ^1 ^ ai-ft _^iiH H^JJ .OjiLiSl 

The 

J 0 jJliSli ."life of the law has not been logic; it has been experience 

AiWj 4jt* J^UJl (j^- tOj^iSl j>P O^l jjiaj" £JjL? -L~£ 2JLb- 

Uft j .SJjJLiil AjSsjJl ^Ip J^sJjJ (_$JJl j ce^-^aP j JlfLJl 4iiJl j^P b-jy-:- 
eLJ-l iJaJsJl Jjss-I ol^ j j _^JLaJ^ 5i^Lw5 a^ilp} <J ji J-^ai t^^! 



Begriff und Geltung des Rechts - Prof. Dr. Robert Alexy - Dr. C. Salek 223 



4^J*>lil ^ jLjj J j^l : ^UaiJl 0 jJliii jU- jj-Li jiy> i-^>- 

The proper relationship between the law and o">b^j 0 jiliJi 

The proper ^ _ r ill j ^^-\ ay. <u ^^ir. jLo jlsJl j ^morality 

.relationship between the courts and the legislator 

^_JI ^*JL Jali ^.T.gj (^iJl t The perspective of a bad man «- L5 ~Jl jL~J^l 
who cares only for the material pi'Ls^ ^j^y Vj^ 

aj^Si^ Li J~5" ^consequences of the courts' decisions 

"The prophecies of what the courts will do in fact, . j ^jUJl; <u^J L« y> 
".and nothing more pretentious, are what I mean by the law 

The role of the aJUjJI J^-\ <j jt-S'l^JJ jt; J^i ^JJl 

^Ljl j^j tcourts is to test the rationality of the legislative process 

.oU- jjl* J^-i (_s^- p J 5Jla« 4 j j../?; V| <^ Apt j5 (jii^- jl jv^U^JJ 
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Hans Kelsen j-JiS' jJU 



jiJJlj ja 1881/10/11 J ^ J Hans Kelsen ^ >U aJj 

Jj jjbU (j-j^ ,cJ\ CJ^j a jmS- 015" 4^LjIp ^ Lui J,l J-Sil <l >u^^j 

.1911 JyLU J AjiU-^lj J906 flp oIjj^jJI ^ JUj cLJ J 

L^owJl Aj j_^»Jr 0 _^3li ^Jj^-« £-<^> jJ (^PJc^-l (Jj^l ^Jw^ V -Ujj .1917 

j LJjJt ajjji-jJI ^uSs^JJ Ls^li ^t-v»tj .4i4jlj t ^>- iiUl 1920 ^»UJ oJu-bM 
.L~»Jl ^ c=s r^>l5"*yt j ^L~Jlj jJliJ^ ^S^iJ! jj^j jy) ^ \JL»-\ j j tL~«JI 
^jjj L^»J! y t 1930 ^»Lp ajj^i^jJI a^o^I aj y^ss- aJu j£ J\ ^J^j 
Jl ^ Jii> Sal oU-^U- j jyJ-l 

jyjU j (j-jjOsJlj tl940 j»lp j \£ ob^jJ! 

1973 0L~J 19 jj .1957 j»U ^ o jo^l oIa j ^ j tlJjjiJlS" j 

2jLJi {.LJlp jtJipl jjj>i^Jl o .0 jiUJl ajj'L-f ^ll y j aJL-J^I OJii 

j^Ujlj ^»UJl 0_^li!! j L5" aJL>- ^ <j~J5" SL^I ^jj! 

olj^JaJlj a~*L*JI L*^* jl5"j -Jo-^ jyULllj (^jL«<^Jl (_^jji^jJt 

^UiJlj A^^TjlIlj aS\ aJjJlSI j o^li* l_j5"j '(j^ 1 ^ v-L-Jt 
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o^Ji j^'UJl jJlp" :4jIi^ j L^?y> cc-^Ji Jjj^ <J ^ ^ ^^ij 
oJs j c^>- j 1934 ("Lp J J jS/l out o^li ^1 t "Reine Rechtslehre 
oij .obb^Jlj oUc^idi jii^Jl L^Lp Jsot 01 J960 <J£ j. j *LJUii 
oJUj toli^L JjjJi j I^T IjjJL' ^Jl* iL^I OlT 

OljLilj <J j^illjl «.L1pj Jvi>-lJl ^«L»JUs| ^ ia— i O ^JiJ 

^ jJ 0L- j Stanley Paulson J jL> ^b^- j^jd! 

Die Reine Rechtslehre will die ^ (* jJLp j J^-k" Cs^ r^*^ 
tlAL" ^?U£ j iWissenschaft von alien ihre fremden Elementen befreien 

Die Rheine t=s *-^ Ojjllil lS-^J- 4 j- 4 ^* -^yj^ 

jixJi (^/aijj t^iJt Rechtslehre ist die Theorie des Rechtspositivismus 

:aJ jjli idpli j^SC ON 4Jb ^U2j 01 N ^L-o} JsLiJ -U- jj cU yli 
Jeder beliebige Inhalt kann Recht sein, es gibt kein menschliches 
Verhalten, das als solches, kraft seines Gehalts, ausgeschlossen waere, 

j jSsJ 01 0 jJU3l S-w-l j.> Oj .zum Inhalt einer Rechtsnorm zu warden 
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jJlp aJ^j" j o JiJ -uUij" L» (-i"^ cap * jIp i^*^" lS^ iaJLwJkl 

.0 _^LaJl 

i] jl-JJ A^ij^Jl JlptjiJl ^ APj^£ y& L* d)jjUJl jf j — Iff c^^j 
AJjjlijl .XpIjJLH JjJ^jJj .JLpljiil a.!* £■ ^ JjLuJ O^jULl! jv-Lp L*lj cj.LJ'yi 
jy^Alil j»_J&ljjjr.j c^t^JaJl ^ J^^J AjLwvJ'V! ^ jl*Jl (ju (Jj yiliL; ^^JlS" <J^jCU~j 
£jl3jjl j^iJ jl LJ 3^ LgJ^J j (JjLa>- OjJliJi wLpljiSli 

La jL^L) j -Lp! y ^ aJ jiliJl JlpI jJLSI j . j,Lv* LpI jJLSI (^1 

lift c(i*>U*>l! 4i)Li£ jl Alii Li jSCi c^L-Jl JsLiJ ^ j5j -Up j; .)?•■" 

4jJ!j] jj-wif oV ^«5I j jJLp ^^J 0 jJUJi jJLo Ula ^ pi- J\ Js-^ 

jJz j^a\jS-j L*jii\ y\ JU-L^- (J ^JUrcJo A^jtilj j^a\jS- ^o^Ti aJ ^jli a-LpLS Lg^JgjJ 

L^» tjV^ aJipLi i]Li> jl .L^-Lwlj 9-U^LaJI jJLa« <j ^iso a-jJIj 

I j-U^« cu~£ cGrundnorm a-^L-^I oJL^LiJl ULcf U aJ yliii JuM ^iJl JS' 

^UaJlj .A^LpLsJIj A^^L^aM L^» (3-5^1 ApIjUI JU^Jj -lJj^-Sl\ J^pljiJi (^Jr 

a^L-S 1 ! SJlpUJI »iUj ^ ^1 aJ^UJ! Jlpljli! apj^ "VI y& U J,_^U)I 
3L7 ^ii ^> j&>\ a^JUj 3^J ^xll JlpI ^ ^- jJju ^LjaJ J y Li!l ^»L]ijJt ^1 jA j 

jj^-j ^aj (a^L-^I S-IpLISL) lS ^-o L«) jlpIjaJI (ji-? 1 j iL^I j^ii^ ^Jl JLpljill 
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aJ JLpI jii! toljl Ji\ j ^j't c^ytJl) 2J dpi jii! £ jAi f i2jjjj| 

JUi-J A^4 3iL>- JjT j! toLiU- J5^i ^^Jp (AO ylii jA j^l cA_P yiJl 

a dA I dp L» ^il dpi jS Jl>- ^jip j-Uj lil 2^v5 j-^aS- U> aJ jJUJI dp) jJLil 

Aj jj l_^ku-o ji 0 jjjJiJi O^jUll *L1p 01 j~dT J jij .aji^SH 

iiLofc (j-^ J . aJL-JsIj Ois**^ ^ y i A^v-L^l adpljlSl £^dil Jj>- JJ- 1 ^ 
A^>-jJjj d)| oljLlpI LgJLM 43 yij ^^*_} i^UJlj ^j^Ui-l l) jiLdjl dpi (ju ^jP t_5 ^r* 
Jp A^L^Jl ol jl^Jl jJI frUs-lj jLu^l ^ j^J-l s-Oapl i_5J-£l~J A^jt* 

J y Jaii iiL* .o^>Jt (3_^La3l jJUJl j aJ y- V Lf t^UJ-l jjJliil o15*>Ip 

^ A^rji l ya*js£j dpi jjlil J^-* CAjlUsJ.! ji~dl (J^J ^ jJlj (j~J_J A^-jJ_!lj 

J,l dix^o AJt j (J^S 1 ! a^pU^'VI 2Ljaj^l ^p JjJliJl ijiix^j 

lij^ IjSCL^j ^JJl jL*-^ aL- j jjJUJli ,tJs-\j2i J^yS Aplll Sjiil 

jjjtiJl JU-j ^Jij j Ojjlill j! j-dS" <_£^rfj .3ja5Lj JjJLgJl i}y^>- y tLjc« 

V~JL ySfl dlidTj iA^^i; Up Siljl J) UjliiiN cjjdli j_yUJl Jpiy 
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jjjUJl jOaJ L) I i-A j .AjjS'^il ^ AJLjt* 4j>rji jjL£ ^JJl ^.jJUil ^» LiajJJ 

JLjCU-I ^11 UpljiJi ~4£- j j5nj jf jJju ^ Aj"N cUb- Ujjli JjjJl 

^yJUdl JuM ^ OlT j--^ i>b~-S/! jt Sjli^l ^ Jb N I jj^fj 

"Vom Wesen und Wert der Dimokratie If^J j aJs>! jIcjJI y>j^- J^" 
^1 aJj-lU Jl^ jJ! J^iJl _a 0 2Lkl ylcjJli . 1920 f U 5 ^ JjV o^J ^1 
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Gustav Radbruch 



.1878/11/21 £jjb U lit j ^Jb^ oJL. j lJIi^jS' jJ j 

(j 0 ji ^^Ip J_<JjJj 'u^^HJ L -^J^J (2^ olwU- (j <j j-aJ-l (_r u J" > 

j 0~J j ji ji-SCji ^JljJr^ 0 jjliSl 1 Ip <_>! 4^j">Ul 4~~.Jl A; Jai (J 

^^Lp ^jJjyU 4j«^Ur Apli^l JU ^Ip Jjijj tl902 ^»Ip 
SjL-iij OjJliJl ^rij-^ fl3 f -lAt^ Oj^LiU 2~~JL <u-*fj 

j j i_^va^ <y3 y> Jj<-i jlljJl (J o j^lap a f.Lj! <jj t 1924 ^»Ip <^>- 1920 

2j^L»r j Ajill^N/l J" ^ 1933 flP jj .jUli Ajjj^- j J.ujl 

^ j> ^IjCUwI ^UaJt is Jt*j j ^Ui-Jl ^^Ip ^jJjbU 

.1949/11/23 ^.jb Up 

jj3Uil ^1p j 4^JJL« oliJj^ il^-^t s-^ 

5»lp (J JjS/i a>J? o c^JJl Einfuehrung in die Rechtswissenschaft 
tEinfurung in die Rechtsphilosophie jjjliJS 2jLJi j a^-XI* j ;1910 
1932 r lp AJliJlj c!914 f lp j JjN/l ^ tS^i ySl <tUij 
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jjJlil ^UJl p~J}\ ^j^r-^j iRechtsphilosophie j^jlill 2jLJLi jlyp 
Der Entwurf eines Allgemeinen Deutschen 1922 jilS 1 * objiJl 
Der Geist des ^jiSj^l j^JUit ^jjj cStrafgesetzbuches von 1922 

.1946 j»lp englischen Rechts 

^LjjlS^Jl" jl "Neukantische Schule SJu-bM cJlS' L-j-L«" <ule- jUsj l» j\ 
l» j jjIS' _y*> U ^isLi!l ^Ip ^Jlj t"Neukantianismus oJUJJrl 

Wertbetrachtung und Seinbetrachtung liegen als selbstaendige, je in 

sich geschlossene Kreise nebeneinander 

Inbegriff der generallen Anordnungen fur das menschliche 
aj>^>- ^xy> ( Js- (j ^JJl ^iljJl' oijJl (j*^ jj& j tZusammenleben 
Recht ist die Wirklichkeit, die Sinne hat, der Gerechtigkeit zu aJl-bJl 
tjj^o jf L.j t^'lS' ys I* ,ju ^»bJl J-s^iJl j ."dienen 

jf j^olj <_£^> j .Kulturprodukt jlii ajLj-JI j 0 jjlill jf JiS'jj j 
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V*f jjJLaJl ^LJiJ ^jy.^j J&u.J .oLiu-^lj J-uJlj jj-l :jjjliJl Ji* Jl 
cJ yil jl Li JLp Ji A^JixJl 2^L~Jl ol ^JcJl jl" j Jj4;j 

."^j>tvaJl 0 jJliil j^Jltf- Li I j-L«Llwo *jLju (ji*^~JJ ' "LJ jjLs <LjL^JU oL^jiij 
aJ jjLill A^Jij^l (jj aj jL*il ibuty Lib 0 jjLiil 2jLJis 2L.*\ 

AjLJi ^^Lp c^jLjtll Jb*Jl 1-^* j I UsL^ LiLSj U-iji jOJ ^lj 

jl -jLiil jjjLail o j jjjlill ^ OjjLii! j ciSJLaL JaJ j jf jjjLaJl 
^Ij . aJjJULII Jl ajjvaxi Ui j ls*^ J^-^ i jjjLaJl AjLJii 

jL*il ^ SJlJi*Jl of (j ji j . JLiil j JiUll j jJLSJl jJ^ aJLC*I oljL^-l ^ jj 

AjjLj^ S^Ssi j^J^ilj 4j|Jl*JI j .^j-ill AjLp Ul (^Ji^jJl OjJUiJ ^^1 

.SIjLJ.1 ^ Jj^l k>r jjJb JLp jf>Jy 

ja l> jILp Jl L5 ^i OjJUJl L«t j cjjSo_ jl L. ^Lp Jl ^^^j (J^U-^I 
.«JLi-« Siljl iJb>tjJ j jjLill L*l ta y>- ail jL iJj>o J^b^l jl J,LiJl j cjjLS' 

aAUJI ^> J~\ wjf' Jij .LjLLI ^ tijLJl (v^CJH aj ^4 jjL" c~s^ ajIj ^ 

2Aw2J jjjLaJl AjLjli ,jy L->yJ OjLy3 J^'j COj jg .tj>l aJjLp oLiJl 

j jJLaJL SJiijl jl j jjLiSl j 4_g-?r ^ 4j|JL»Jl ^IjJl jl J y& ^ Jj^-^'j 
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OjjIDI 01 ^j^l (j^U N l-b- aJIjlJI £. OjjUJI 

Der Konflikt zwischen der Gerichtigkeit .aJI-uIS aJISC* t>UsL U jjli ajL^> jj 
und der Rechtssicherheit duerfte dahin zu loesen sein, dass das 
positive, durch Satzumg und Macht gesicherte Recht auch dann 
Vorrang hat, wenn es inhaltlich ungericht und unzwegmaessig ist, es 
sei denn, dass die Wiederspruch des positiven Gesetzes zu 
Gerichtigkeit ein so untragliches Mass erreicht, dass das Gesetz als 

."unrichtiges Recht der Gerigtigkeit zu weichen 

L yZL*&>zA\ j Adachi ^iol^l jj^TaJl ili^-SlI ;L~jJrl q\>\J\ 01 l? !p 

if 

AjLJi Ob tAiiJl J OjLJI c^lJJ litA* 1 <£ j, ^Jji^j <-ib~> ^S" 2uLJi 
j^J-1 ^ y£ A*j 4i5 j^. L»li ji£ aJUJ! aJ.UJI i_j ^J-l JJs J&T ^jy.^ j 
^Js- (Sj&i Ail jil" AJb 0 jJUll ^_JjJ^I j v_Jlj jAj" ^ li^Akil jJJi j iLSjLJl 

Recht ist die Wirklichkeit, die Sinne hat, der aJI-uJI 

.OjjUJJ ^LfJl <-J-Ul AjlJjJli ."Gerechtigkeit zu dienen 
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AlfRoss 

j^lfo £ <j Alf Niels Christian Ross ^ jj 0Lx~o £ l _ r \J oJl jJ j 
Copenhagen ^1^^ olwU j J jiJ-l ^-j^ c 1899/6/10 £>j^ 

caijjxS'i oU- ji j^U- Lg-^ J-^-j c Uppsala *>L~j jlj Oslo 
1972 j 1959 -J^ ^ ^ J 'o^Vo^ ^ u ^ 

.1979/8/17 ^jb dj .oLJ^I <J^- ojjS/l :u&M j 

pip j 1 1933 ^Lp Kritik der sogenannten praktischen Erkenntnis 
jjjUil <jj tl946 ^Ip Towards Realistic Jurisprudence ^*jJ* 0 jJLaJt 
Directives and JApUJI j jl*/^ 1 1958 flp On Law and Justice aJl-uilj 
On Guilt, ^U*Jlj aJj>J,Ij t^jJUl j <uJ y j 1 1968 j»lp Norms 

.1075 j»U Resposibility and Panishment 

^iljjl 4j^;UJl 2u-jJLll ^LS j jyP\~A\ jy\ Jus-f iL^i jCju 

jyiSl (jliJl owa-Jl j 0 jJLaJl 4jLJi ?.LJp ^ -^-'jj .2JUJ-5w^l 

>J_jl Jjl^ jjjUu-Sft oJU Jl jOoj . JUJ-^Vi J^UJl <^ Js> jS 
Axel ^sJ*£j> yS\ 3 (1980 _ 1897) Karl Olivecrona aJj^T 
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0>5! j Oi^-J^^ 1 0 *U1p jj (1868 -1939) Haegerstroem 



.(What is the Law? What is legal knowledge?) _^Uil ts ^ L. j 

j j^UJl Jl 0 yUi3 ^jU^ ouL^dl Jai .a jjjLl ^ La ^U-i ^S/l j t j jJUU 
01 <j ("is" and "ought") j jSC j( ^ Li" j jJliil j y> US' 

.The legal rule is neither true nor false; it is a directive 

Ojjliili t^JaJl j_^ULh jj-jj iliw-NI (j^ji jiS^iJl IJla a^jI j 

^Ul ^tlii l/f t^JUaJl ^A a jji^Jl aJu^M jlSsi^t ,ju <jl OjJu>tJ aJL Je> ±SLa 
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(J ~dj ^Js- OjJUJ! Ob ^ ^jj 4~^> y ^ jiJj 

.Valid norm of chess 5^*3 S-IpU jl ^ ^ _ujl^ j Jl jJJ 

j jj^- SJ^jU V^SUfi ^ SwlpliJl j J^j yij (jSvjC, ^Jl^jS" J 

li jjJi >-^"j *Jj^ J^' (>* ^ ^ J^' "-^ ^ ^j- 3 J 

Rules of establichment and functioning of the state machnnery ol 

.of force 
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Lon Fuller 



*S jJi\ aJj>di! oLN jJl j Sjjij^ oJo» j Lon Fuller j Jl! j 
aljyTjj! orj^ JLp O^jU 4^Ur j ^ji 1 1902/7/15 ^jjla 

0^ 'c£>^! t) (J^aJ-I o^J*^ -^J 1926 /»Lp J yJ-\ ^ 

.1978 ^ ^waiil 11a j ^ d940 a >jU *~Ur j OjJLSJl ^JLp ilxJ 

.1978/4/8 ^.jb ^lX" Vbfj j 

^yi^Jail j jj\ Lon Fuller J ji j ilx^l j^juj 
c^jJl Anatomy of the Law j_^liJl 2Ljj :aJUJj^ j^f y .^y^Jl 0 yJl j 
^ ^JJl The Morality of the Law OjJliJl v^'j c 1968 ^xJ 
c^JJl The Principles of Social Order ^Ui*-^! ^1 ^L. ^IiTj t 1969 

.1981 r U ytj 

^pU^I j^HH jjp j Lon Fuller J ji j^J SLu^l 3>L~. cJL4 
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JT^^I jj:. 01 c^jJl cJ>*>U^ cJsi^- ^ _^ eJuvaj ULT y> _j .cu^Jl 

The morality of aspiration involves ^ilj jv aJUa^ ^^f 

locating the pointer on the moral scale as a continuum between duty 
c«jib>Jj t_Jl ji-l J-^J Of ci^-^ 01 j cand aspiration 

Jj^U^I j *^jUU (3*^^ ^^^-^ L* 'Vrj^- M^*- 5 c-l j-^- 

2l*-LJ! a:> yil J^U-S^ gJfc J, j^li .External and internal morality aJWjlSI 

^JL4 «uf j j^j" 0 jJliJl j! Lon Fuller j^J il^Sh 

jLj^l Oli^aj" ^Uk^-I y> ^yJl jf •AS'jJ .^Uj^t^I JpLLJI iajljv? 

The purpose of law is to subject human conduct jjUJl .XpI ^iJl ^l^o-^ 
-u-p ^ ^ jiu-J j jJliii <plls| V^- 4 ! 01 is j. j -to the governance of rules 
(1) Jipiy J^-^ jjjUi! j^-o jf L _ r — f Oli i_jLkj of j 

prospective (3) 4j^~. c~~J promulgated (2) generality a^Lp 

Sp^-h jJo" ^ (5) ^jotj js> (jf noncontradictory yt; jJl^aJ (4) 

(7) reasonably clear ^ j^ju* J^-io a>^( j (6) not so rapidly changed 
aJj«J.I -IpI ^lil JjUs^ Of (8) ( possible of performance J^ix^l 2_£o* 
congruence between the rule as announced and the rule "a14A\ wLpI yi}\ 
tOjiUil j aJWjJI l3*>^>-^ U_^p-b I* aJ-& A^pj^^il c^W* 01 .as applied 
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A law is unlikely to enjoy much legitimacy if it is unstated, j>p _jf 

* 

(J*)^-^! Jic ^5 ^JU US' t^iLil oJi^i .unknown, or unclear 
jyl y j^, J! U ^jJ'V' ijij j anternal morality of law O^jUJl J aJl^-IjJI 

Jprt obUjI c~- J \p y^>\ t£&j> Of 0_^liij ^i^ljJl J*>U-ty 

. 0 y\J}\ OL; ^ 
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Herbert Lionel Adolphus Hart 

Jl 4— Jl*j j .ijji^Tjl 2j^U- J (jjiJ-! ^r-j^j .1907/7/18 
J_»^- jr ,aL«L^I L jLf j ol jli L£ -ii j .1932 ^tc- j 

jb ;> jji^S'jf j Jjj 1978 ^^j- i jjjL~5"! 2j<^Ut j j jjliil j 

.1992/12/19 f lp 

Definition and theory in j jJUil ^JIp j k j ^Jtu ydl : jl ol j^>\J- 
? LS *^i' 0jJl5 ilL* Jj& 2JU-« 1955 J j-iJ ^ Jurisprudence 

4j j OjIa ilwSi) 2^*L~« Jjt! j .Are There Any Natural Rights? 
The d :0!j^j 1961 *Ip a^ui c^JLil ajI^S" J c-14 
js- <ui ^ib j ( j jJliiS ^gjL« LLU- L> aJ y> j cConcept of Law 

J^aiil j LS** 1 ^ J - '' *--*jJ«l 01 j^kj aJIjL* j aJbl Ji jlS" {£ Jill c ( _ s jw? jJl i_~A.Ul 

i j tPositivisms and the Separation of Law and Morals <i*>^>-S/l j j jJliil 

:L^. c5^' oUifj o^LL« j! SiUs^l .Harvard Law Review 1958 
aj j jjjLoJlj <Causation in The Law 1959 ^»Ip jjJliJl j 4~~Jl 
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3jjj~Jjj ajjIjJIj 1 1963 ^U- Law, Liberty and Morality JfoU^lj 
Essays on J y- o^/li* j 1 1967 ^Lp Punishment and Responsibility 

.1982 r UBentham 

^ 4J jJliJi oUUja^all iju yu"j JujJ- J OjU jrycu^j j jJLaJD <dJ^- j)L^ 
_,So .UjL?- j o jjUil j Su^L^Jl JjLJJ ^JarJ ^»Jisa~J UuS' JiJt J">W- 

yl j^i y 4j£ j^si 4jL 0 jjUJJ jl 04 yu" jf <_£^j j 4Jl£Ll!j 4^jMil 

jjilijl Apty t ^>- ^ j tCommon Law jy^ J^jl^l '^^y ^y^>, 

jyj <u!pj <( _j, jjliJi ^»UaJl 2jL1sj aJaLJI j! 4j jjfc y? Xsus>s>- Jj&UoJj 

. j jJlil! 4^1p a J jSvj j! a ^SsJ ^tJUaJ V Jj 

yb^p- (_£jL*ll iijLJl aJjJUJI -U-I^l ^ fc:Tj sjJ- eju^f jf .(^jLxil 
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aJjS/I J^ljiSl ^ y Oy js-*-^ filial ^ g alj .^juistjl! ^j^i 

aJjS 1 ! J^ijiJlj .primary rules and secondary rules 4j_^li!t J_pl^l!l j 

oL^*>lv3 ^jlc ^Jl jlpI jiJl aj jjliil jlpI jJLil L«l j tol«tjJl Jp JH ^Ji J_p1 
Rules of the first type impose duties, rules of the second type confer 
VrjUi-i JaJi aJU^oJI J&S\ A^>r j (powers 

■pJi ^jSl* jli^l ilx^lj diiJu I yti^ t external and enternal point of view 

ili^^l _Lp ^-itjit jjji^j ii^idsil j j}a^> ^y.y^ y. tOjjUil 
Rule of j! yNI S-lpli laic-" oLI aApli ^ y_ o jU Juti*j j >LS ^5sJl o^j jj 
Jali £jJ>J- J a-lpli jl" (3_^UJt ^UiJl L^LP ji^ Recognition 

The rule of recognition exists only as a complex, but normally 
concordant, practice of the courts officials, and private persons in 
identifying the law by reference to certain criteria. Its existence is a 

U jjLvi! jj^aJl jj> jj^t> j jjte o jLa j ."matter of fact 

^ J-AflJl j ^yw'jJl jjJUj! t^JjLiil jii j .^%>- t ^\ j^Jlij! 

jlpI Jj ^4 Jai ji t Separation of Law and Morals 0 ^UJl j J^^l 
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ap! jxlt ^ju jjj yiJl ^L-b La JJLJd OjLa jlSsil j 

Ajilu-S'l ^ <u) y ,J OjU c^jJi iLu-S 1 !) Ronald Dworkin 

o^LL«j The Model of Law ajIiT j (ij^L^jf aj^L^ j^JUJl j»JLp j 

Law's 4jUT j j Taking Rights Seriously jl ys- »_jL5' j c^tis <j j*\ 

.Impire 
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19 ^^^l j^L^I AlSCi^ :JjS/l ^Ul 
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196 ^bSOl^-l^ 

201 j jitfil UJli ^ : j*Jll 

203 

205 ^si L.jj ^ jlaJ! ■ 

209 oJlTji^UJ - 
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237 J j jj ■ 

240 

247 ^u^J! olijisi 



Begriff und Geltung des Rechts - Prof, Dr. Robert Alexy - Dr. C. Salek 251 





ISBN 




9 799953 462976 



(+961-3) 640544 - 640821 ^^jj. (+961-1) 364561 :^su 
(+961-1) 612633 - (+961-1) 612632 ^n^ ):) < ... jx,^, ^ ^ 
OiiJ-cj^ 11/0475..,.^ 
E-mail: elhalabi@teira.net.lb - WH w.halabi-lp.com 



